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Agenda

 Avoiding investigations 
 When investigations should be 

conducted 
 Who should conduct investigation 
 Handling requests for representation 
 Conducting investigation interviews
 Preparation of final product



The Best Defense is a Good Offense

 Be proactive and do not ignore grumblings of a 
problem! 

 Train managers
– Managers must be aware that they should not 

turn a blind eye to employee complaints/concerns 
which may not seem like “a big deal” to them. 

– Remind managers to let Personnel or Human 
Resources decide whether an issue is “trivial” 
managers should report concerns no matter how 
small. 



Do We Have To?
 An investigation is not always warranted, but consideration 

should be provided as to whether an investigation should be 
conducted for even seemingly small problems.

 Examples of issues which almost always require further 
investigation: 
– Allegations which would catch attention of government 
– Harassment/discrimination complaints
– Whistleblower complaints 
– Threats of litigation or actual litigation 
– Allegations of conflicts of interest and/or misconduct 
– Potentially unlawful strikes 



Do We Have To?

 Bad reasons why employers have failed to conduct 
an investigation: 
– The complaint was provided to the employer 

anonymously 
– The concern/complaint did not use any legal 

jargon (i.e., harass, discriminate, protected 
activity, etc.)

– The complaint was not a formal complaint 
– The complaint related to conduct outside of work 
– The complainant requested confidentiality



You Have Decided to Investigate
 Be expeditious – do not sit on the complaint!

 Consider an initial meeting with the complainant 
– This will help in developing an initial investigation plan and 

also with ensuring the complainant understands that they 
have been heard

 Review relevant policies
– Do they contain suggested investigation procedures?

 Determine the scope of the investigation 



You Have Decided to Investigate
 Are there any interim steps that need to be taken to prevent 

retaliation?

 Take steps to ensure that documentation/records you know will be 
relevant are preserved. 
– The same goes for camera footage and audio recordings.

 Who is going to conduct the investigation?
– Factors that may influence decision: 

• Seriousness/breadth/severity of complaint 
• Would allegations draw attention from government?
• Alleged wrongdoers 
• Capacity to conduct investigation 
• Do allegations involve potential                                          

unlawfulness, if true, or a violation                                                    
of an internal policy?



Avoiding Making Yourself a Witness

 Inform outside labor counsel of the internal complaint, 
but know that labor counsel may recommend that the 
investigation be conducted by another lawyer 
– The witness-advocate rule 

 Consider referral to outside investigator when: 
– The threat of litigation is high 
– The subjects of the complaint are high level 
– The objectivity of an internal investigator would be 

scrutinized 
– Allegations of widespread wrongdoing 



Requirement to Give Notice?

 Depending upon your state law, certain employees may 
be required to receive advance written notice of the right 
to union representation for an investigation interview 
where the employee is the potential subject of discipline.

 What about the terms of the CBA?

 Do not forget the above steps which would open 
investigation up to potential legal attacks in the event 
discipline is imposed on employees who were not 
afforded the proper notice. 



Handling Requests for Representation

 After it is determined who will be interviewed, whether the 
employees are members of a bargaining unit is the next 
consideration. 

 For members of a bargaining unit, the following should be 
considered: 
– Is the employee being interviewed the potential subject of 

disciplinary action?
• Even if the answer is “no,” consider union representative 

being present anyways – there are a lot of unknowns at 
the outset of an investigation!

– Does the employee work during the evening or unusual 
working hours when a union steward is unavailable?  If so, 
some scheduling coordination should                                    
be planned for ahead of time. 



Understanding the Role of Representatives

 An employer should not request that a union representative “remain 
silent” during interview. 

 What a union representative can do during an interview:
– Ask for clarification of questions 
– Ask to meet privately with the employee 

 The role of the union representative is not to interfere with the 
interview and/or investigation.  A union representative should not: 
– Answer questions for employees
– Object to questions 
– Direct employee to refuse to answer questions which are otherwise 

proper  



Investigation Interviews by Lawyers

 Outside counsel should never hide the fact that they 
have been retained by the employer to conduct 
investigation into workplace concern.  

 Any introductory matters should include a statement 
that the lawyer has been retained by the employer.

 Remind employees that there is no privilege 
attached to conversations, but belong to employer, 
and that the employer may decide later to waive the 
privilege.



Conducting Interviews 

 Consider order of interviews wisely

 Also consider interview location

 How will interview be conducted? 
– In person or remotely?  If remote, video conferencing 

is preferred

 Prepare! 

 Avoid reaching any conclusions                                      
until the end



Conducting Interviews 
 Always ask for supporting documentation 

 Be thorough both when it comes to:  (1) choosing who to 
interview; and (2) documenting thoroughly 
– Consider allowing interviews to be conducted with two 

investigators 
– Document attempts to collect information (text messages, 

Facebook messages, etc.) which you never receive from 
employees 

 Explain at the outset that information will be kept confidential 
to the greatest extent possible
– Blanket promises of confidentiality                                          

are not only unwise, but also                                            
untrue 



Conducting Interviews 

 While it is important to ensure that employees know they 
are being taken seriously (especially for interviews of 
complainants), this is different from “taking sides” –
which isn’t the investigator’s role.

 Asking questions of interviewees is not the same as cross 
examination. . . 

 Observing body language, demeanor, tone, etc. is just as 
important as accurately capturing the answers employees 
provide to questions. 



Investigation Report 

 Written report or verbal report?
– Should first be a consideration at the outset, but 

remain flexible 

– Factors which weigh into determination:  (1) 
severity; (2) exposure to liability; (3) the risk of 
an unwarranted disclosure of the report

 If written report is preferred, report should be 
written with the assumption that litigation will follow 



Investigation Report

 Components of a good investigation report:

– Indication that report is subject of attorney-client 
privilege 

– Summary of complaint and investigation process 
(e.g., who was interviewed, when and whether 
their representation was present) 

– Includes scope of investigation 
– Discusses evidence obtained
– Includes factual findings 



Investigation Report

 Components of a good investigation report 
(continued):

– Discusses reasoning for conclusions reached when 
there is conflicting evidence 
• This is where observations beyond simply what 

employees said is important 
– Includes proposed recommendations
– Includes discussion of why certain course of 

action was not pursued 



Follow-Up after Investigation Concludes

 Notification to complainant and alleged wrongdoers 
of outcome of investigation 

 Whether complaint is substantiated or 
unsubstantiated, continue to follow up with 
complainant(s) to ensure that any further problems 
are being avoided 
– Also want to ensure that complainant is not facing 

retaliation 



Final Investigation Tips

 Be prepared for another unrelated issue to arise during 
course of investigation and have a plan of action 

 Sometimes obtaining written statements from employees 
who were interviewed during the investigation may be 
necessary  
– Particularly if the employee puts in notice during the 

course of the investigation 

 Finish an investigation report even if the complainant 
resigns during the course of the investigation 



Thank You!

QUESTIONS?



Disclaimer

This presentation is for informational purposes and is 
not intended as legal advice.
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Topic Outline

 Class-action and other litigation trends implicating ethical 
considerations for lawyers under the New York Rules of Professional 
Conduct including:

• Wage notice requirements;
• Unpaid wages class-actions;
• USERRA liability for public and private sector employers; and
• Pay transparency laws. 



NY Rules of Professional Conduct

 New York Rules of Professional Conduct (“RPC”) to consider in the cases 
to follow:
– RPC 3.1 prohibits frivolous conduct like advancing bad-faith legal 

claims and arguments or false factual statements. 
– RPC 3.4(a)

• A lawyer shall not (1) suppress evidence that the lawyer or client has a 
legal obligation to reveal or produce, (2) conceal or knowingly fail to 
disclose that which the lawyer is required by law to reveal, (3) knowingly 
use perjured testimony or false evidence, or (4) participate in the 
creation or preservation of evidence when the lawyer knows it is obvious 
that the evidence is false. 



NY Rules of Professional Conduct
 RPC 5.1 requires lawyers with management or direct supervisory 

authority over another lawyer complies with the RPC.
– Also imposes a duty to ensure less experienced attorneys are 

properly supervised.
– Supervising lawyers can be responsible for another’s conduct if they:

(1) order or direct the specific conduct or know of the conduct and 
ratify it;

(2) fail to take reasonable remedial action to prevent or mitigate 
a violation; or 

(3) in the exercise of reasonable management should have
known of the conduct so remedial action could have been take
to avoid or mitigate the conduct.  



NY Rules of Professional Conduct

 RPC 5.3 extends an attorney’s responsibility to non-lawyers who work 
for the lawyer or firm.

 RPC 5.5 prohibits lawyers from aiding non-lawyers in the unauthorized 
practice of law.



Case Example: Wage Notice Forms

 Written notice provided at hiring must contain: 
(1) rate of pay/overtime; 
(2) how the employee is paid (hourly, salaried etc.); 
(3) regular payday; 
(4) name of the employer and any names used for business; 
(5) employer’s main office phone number and address; 
(6) allowances taken against minimum wage (tips, meals etc.);
(7) prevailing wage supplements claimed as part of the PW; and
(8) such other information as established by the DOL Commissioner. 

 Must be provided in English and the workers’ primary language.
 Ensure employee signs, dates and is given a copy. 



Case Example: Wage Notice Forms

 Client is sued by a former tipped server alleging failure to provide a 
proper wage notice. You are provided the following notice:



Case Example: Wage Notice Forms

 Notice of tip credit must be given to employees in writing at hiring and 
each time there is a change in their rate of pay.

 NYS hospitality regulations require written notice that advises 
employees that if they don’t receive enough tips in a week to bring their 
pay rate at or above minimum wage, they must be paid additional 
wages that week to make up the difference.

 FLSA requires notice that the tip allowance offsets the minimum wage 
requirements and employees must retain all tips received unless they 
participate in an authorized tip-pool with other tipped employees.



Case Example: Wage Notice Forms

 After explaining the WTPA requirements for the hospitality industry to 
the client, you are asked if they can “fill in the blanks” before disclosing 
to PL’s counsel.

 What RPCs are implicated?
– RPC 3.1

• In pleadings and motions representing this as the notice given.
– RPC 3.4

• Creating and using false evidence.



Case Example: Wage Notice Forms



Case Example: Wage Notice Forms

 If you’re the plaintiff’s lawyer and are given the correct WTPA notice 
form by your client, can you still file the lawsuit?
– RPC 3.1

 You’re a partner and an associate under your supervision files the 
lawsuit believing the notice was incorrect.  What can/should you do?
– RPC 3.1
– RPC 5.1



Wage & Hour Class Actions
 All industries for improper WTPA notices.

– Use of DOL forms v. offer letters

 Restaurants also for side work, meal credits, uniform costs and spread 
of pay.
– Side work: EE works the lesser of 2 hours or 20% of their shift doing non-tipped 

work a tip credit is not permitted.  FLSA 30-minute limit on continuous directly 
supported work.

– Meals: Must include certain food groups and be free for a credit.
– Uniforms: Employer must pay for the purchase and maintenance unless they are 

wash and wear and provided in sufficient number.
– Spread of Hours: One hour’s pay at minimum wage whenever the employee 

exceeds 10 hours (including split shifts).  



Wage & Hour Class Actions

 Missed meal periods.
– Ensure employees affirm their hours weekly via hand or electronic signature.
– Have a clear policy to address errors.

 Uniformed Services Employment and Reemployment Rights Act 
(“USERRA)
– Travers v. Federal Express Corp., 8 F.4th 198 (3d Cir. 2021) held that “USERRA 

does not allow employers to treat service members differently by paying employees 
for some kinds of leave while exempting military service.”  
• Example:  Employer offers five days of paid bereavement leave.  The employee 

should receive up to five days of paid military leave for reserve duties under this 
precedent.



Case Example: USERRA
 The 7th Circuit also imposes this liability under USERRA.  White v. United Airlines, Inc., 

987 F.3d 616 (7th Cir. 2021).

 The Second Circuit has not decided the issue yet.  However, it likely won’t be long: 
– Won v. Amazon.com, Inc., 2022 WL 3576738 (E.D.N.Y. Aug. 19, 2022)

• Employee is an Army Reservist.  
• Received differential pay while on reserve duty.
• Factors considered are whether leave is comparable which considers the 

duration and purpose of the leave and the ability of the employee to choose 
when to take the leave.

• Adopted holdings by the 3rd and 7th Circuits, finding that jury duty is comparable 
to military leave and states a viable claim.    



Case Example: USERRA

 Public sector employer’s exempt from USERRA claims?

 Historically sovereign immunity applied precluding liability against 
States absent their consent to such liability.

 SCOTUS recently determined sovereign immunity does not apply to 
USERRA claims.  Torres v. Texas Dept. of Public Safety, 142 S.Ct. 2455 
(June 29, 2022).



Case Examples: USERRA

 Was it proper for these lawyers to bring such novel USERRA class-
action claims?

 There was zero precedent supporting their claims and the statute does 
not state the paid leave is required under USERRA.

 RPC 3.1
– Lawyers may advance claims that can be supported by a good faith 

argument for an extension, modification or reversal of existing law. 



Pay Transparency

 Gov. Hochul is expected to sign a bill (S9427) that will require private 
sector companies to provide pay information in job advertisements.

 Under the bill, all private employers with at least four employees would 
have to disclose the “compensation or range of compensation” and job 
description (if one exists) for any “job, promotion or transfer 
opportunity.”

 Jobs paid purely on commission are exempt if they include a statement 
that compensation is on this basis.

 Contains anti-retaliation provisions and is subject to regulations by the 
DOL Commissioner. 

 Fines up to $3k per violation. 



Pay Transparency

 Gov. Hochul is expected to sign the bill.
 Will take effect 270 days from the date it is signed. 
 NY City Pay Transparency Law

– Effective date pushed from May 15 to November 1, 2022.
– Applies to jobs that are performed, at least in part, in NYC.
– Authorized a private cause of action against employers.

 Side Note: Starting November 1, 2022, private sector employers in NYC 
are no longer subject to the COVID-19 vaccine mandate. 
– Still applies to public sector and those working under a City contract. 



Questions/Discussion?

Thank you!! 



Disclaimer

This presentation is for informational purposes 
and is not intended as legal advice.
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What a Time We Live In!

“It just goes to show you, it’s always 
something – if it’s not one thing, it’s 
another.”

Roseanne Roseannadanna 
a/k/a Gilda Radner



The Post-Cuomo Era

 On March 16, 2022, Governor Hochul signed legislation 
expanding the State’s anti-retaliation protections for 
people filing discrimination and/or sexual harassment 
claims. For example, see . . .

– Chapter 140 of the Laws of 2022 (S5870)(see
supplemental materials) makes the public release of 
an employee’s personnel records grounds for a 
retaliation claim under some circumstances.  Also 
gives State Attorney General authority to enforce in 
State Supreme Court if employer has been, is, or is 
about to violate this new law.



More Post-Cuomo News

 On March 16, 2022, Governor Hochul signed legislation 
expanding the definition of “employer” under the Human 
Rights Law to include the State of New York, cities, 
counties, towns, villages, or other political subdivisions to 
cover/protect any employee or official, whether elected 
or appointed, of the executive, legislative, or judicial 
branches of government, including judges, and persons 
serving on the staff of any State or local elected official. 
(see supplement)

– Chapter 139 of Laws of 2022. 



More Post-Cuomo News

 On July 14, 2022, Section 295 of the Executive Law 
was modified to require the Division of Human 
Rights to establish a toll-free confidential hotline for 
individuals with complaints of workplace sexual 
harassment.
– The hotline provides free legal assistance and 

counsel to callers.
– The hotline is open Monday – Friday, 9:00 AM to 

5:00 PM.  1-800-HARASS-3.
 Expect an employer posting requirement and 

harassment policy change.



A New Day at the State Division of 
Human Rights?

 Expect a “Probable Cause” determination from the SDHR 
if the Complaint alleges any form of unlawful harassment 
that is “more than a petty slight or trivial inconvenience.”

 In short, gear up for more hearings before the SDHR.

 Keep your insurance carrier on notice.



SDHR Update – Executive Law § 296(1)(h)

 “Such harassment is an unlawful discriminatory practice 
when it subjects an individual to inferior terms, 
conditions, or privileges of employment because of the 
individual’s membership in one or more of these 
protected categories.  The fact that such individual did 
not make a complaint about the harassment . . .  shall 
not be determinative of whether such employer . . . shall 
be liable.  Nothing in this section shall imply that an 
employee must demonstrate the existence of an 
individual to whom the employee’s treatment must be 
compared.”



Collective Bargaining Trends

 What happened to “the Pause that Refreshes” as 
envisioned in Coca-Cola’s ad campaign circa 1929?

 We’ve largely resumed negotiating face-to-face.

 Rollover agreements are no longer in vogue.

 Settlements may be trending upwards due to the current 
inflationary trend.  COLA clauses?



Collective Bargaining Trends

 Is anyone achieving force majeure clauses?

 Union bargaining demands related to FOIL requests 
for police officer/deputy sheriff personnel records. 
Are we still busy with this?

 Union/employer requests to reopen agreements to 
increase wages?



Collective Bargaining Trends

 Tough competition between public employers for 
employees.

 Other hot issues?



NYS COVID-19 Paid Leave

 New York State Law is still in effect.  
 Public employers (no matter how many employees) must 

provide employees with:
– Job protection for the duration of the order of 

quarantine or isolation; and
– Up to 14 calendar days of paid sick leave (up to 3x 

with proper documentation of positive test for 2nd & 
3rd leaves)

 Not available to employees who are able to work through 
remote access or through other means.



Paid Leave for COVID Vaccinations

 NYS Civil Service Law Section 159-c requires public 
employers to grant paid vaccine leave for a “sufficient 
period of time” not to exceed four hours per each COVID 
vaccine injection, unless a greater amount of time is 
required under a CBA or employer policy.  “Sufficient 
period of time” is undefined.

 Paid at regular rate of pay with no charge to paid leave 
accruals like sick leave.  Only available to employee and 
not employee’s family members.

 Law effective until December 31, 2022.



COVID-Related Litigation

 According to the 3/11/22 Bloomberg Law Daily 
Labor Report, thousands of workers (over 6,000) 
have filed COVID-related discrimination charges with 
the EEOC alleging disability bias as well as vaccine-
related charges stemming from mandates.

 The NYS Public Employment Relations Board (PERB) 
also has quite a few COVID-related improper 
practice charges on its docket.  Some ALJ and Board 
decisions should be expected in the future.



New Whistleblower Protections

 On October 28, 2021, Governor Hochul signed 
legislation prohibiting retaliation against current or 
former employees and/or independent contractors
who report what they believe are illegal or 
dangerous business activities of their employer, 
amending Section 740 of the Labor Law.



New Whistleblower Protections

 Significant expansion of scope of prior law:
– No longer has to be an actual violation of law.
– Removes employer’s opportunity to cure.

 Effective January 26, 2022.

 Notice posting!

 Retrain your supervisors…



Keep Your Eyes Open!

 There is proposed State Legislation (A6829/S5640) that 
would expand the definition of “employer” under Section 
190(3) of the NYS Labor Law to include public employers 
such as counties, etc.

 Would arguably subject counties to having to comply with 
Article 6 – Payment of Wages of the Labor Law including 
but not limited to limitations on deductions from wages 
and perhaps even the provision of what is now the 
optional Paid Sick Leave program.  The bills are currently 
in committee.



Other Pending Legislation

 A2079/S766 to make the release of any claim by an 
employee unenforceable if there is a condition 
prohibiting the employee from applying for, accepting, 
or engaging in future employment with the employer or 
any other entity related to the employer.

 A5580/S738 would prohibit settlement agreements of 
claims involving sexual harassment or any other form of 
unlawful discrimination requiring the complainant to pay 
liquidated damages for violation of a non-disclosure 
agreement.



Additional Pending Legislation

 A8053/S566A to modify the Executive Law to extend the 
time in which a complaint may be made to the DHR for 
claims relating to unlawful discriminatory practices from 
one year to three years. (Harassment claims are 
currently three years.) 

 A233-A/S849A to modify the CPLR to allow claims of 
unlawful discriminatory practices in employment to be 
commenced within six years.  (Currently a plaintiff has 3 
years.)
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(in order presented) 

 

• Chapter 140 of the Laws of 2022 (S5870 

• Chapter 139 of Laws of 2022 

• NYS COVID-19 PFL 

• NYS Civil Service Law Section 159-c 

• Section 740 of the Labor Law, amendment dated 

October 28, 2021 



                STATE OF NEW YORK
        ________________________________________________________________________

                                          5870

                               2021-2022 Regular Sessions

                    IN SENATE
                                     March 19, 2021
                                       ___________

        Introduced by Sen. GOUNARDES -- read twice and ordered printed, and when
          printed to be committed to the Committee on Investigations and Govern-
          ment Operations

        AN  ACT  to  amend the executive law, in relation to retaliation against
          certain unlawful discriminatory practices by employers

          The People of the State of New York, represented in Senate and  Assem-
        bly, do enact as follows:

     1    Section  1.  Subdivision  7  of  section  296 of the executive law, as
     2  amended by chapter 166 of the laws  of  2000,  is  amended  to  read  as
     3  follows:
     4    7.  It  shall  be  an  unlawful discriminatory practice for any person
     5  engaged in any activity to which this section applies  to  retaliate  or
     6  discriminate  against any person because he or she has opposed any prac-
     7  tices forbidden under this article or because he  or  she  has  filed  a
     8  complaint,  testified  or assisted in any proceeding under this article.
     9  Retaliation may include, but is not limited to, disclosing an employee's
    10  personnel files because he or she has opposed  any  practices  forbidden
    11  under this article or because he or she has filed a complaint, testified
    12  or  assisted  in  any  proceeding  under this article, except where such
    13  disclosure is made in the  course  of  commencing  or  responding  to  a
    14  complaint  in  any  proceeding  under this article or any other civil or
    15  criminal action  or  other  judicial  or  administrative  proceeding  as
    16  permitted by applicable law.
    17    §  2. Subdivision 9 of section 297 of the executive law, as separately
    18  amended by chapter 160 of the laws of 2019 and chapter 236 of  the  laws
    19  of 2020, is amended to read as follows:
    20    9.  Any  person claiming to be aggrieved by an unlawful discriminatory
    21  practice shall have a cause of action in any court of appropriate juris-
    22  diction for damages, including, in cases  of  employment  discrimination
    23  related  to  private employers and housing discrimination only, punitive
    24  damages, and such other remedies as may be  appropriate,  including  any

         EXPLANATION--Matter in  (underscored) is new; matter in bracketsitalics
                              [ ] is old law to be omitted. 
                                                                   LBD10544-01-1



        S. 5870                             2

     1  civil  fines and penalties provided in subdivision four of this section,
     2  unless such person had filed a complaint hereunder  or  with  any  local
     3  commission  on  human rights, or with the superintendent pursuant to the
     4  provisions  of  section  two  hundred  ninety-six-a  of  this  [ ]chapter
     5  , provided that, where the division has dismissed such  complaintarticle
     6  on  the grounds of administrative convenience, on the grounds of untime-
     7  liness, or on the grounds that the election  of  remedies  is  annulled,
     8  such  person  shall maintain all rights to bring suit as if no complaint
     9  had been filed with the division. At any time prior to a hearing  before
    10  a hearing examiner, a person who has a complaint pending at the division
    11  may request that the division dismiss the complaint and annul his or her
    12  election  of  remedies so that the human rights law claim may be pursued
    13  in court, and the division may, upon such request, dismiss the complaint
    14  on the grounds that such person's election of an  administrative  remedy
    15  is annulled. Notwithstanding subdivision (a) of section two hundred four
    16  of  the  civil  practice law and rules, if a complaint is so annulled by
    17  the division, upon the request of  the  party  bringing  such  complaint
    18  before  the  division, such party's rights to bring such cause of action
    19  before a court of appropriate jurisdiction shall be limited by the stat-
    20  ute of limitations in effect in such court at the time the complaint was
    21  initially filed with the division. Any party to a housing discrimination
    22  complaint shall have the right within twenty days following  a  determi-
    23  nation  of probable cause pursuant to subdivision two of this section to
    24  elect to have an action commenced in a  civil  court,  and  an  attorney
    25  representing  the  division of human rights will be appointed to present
    26  the complaint in court, or, with the consent of the division,  the  case
    27  may  be  presented  by  complainant's attorney. A complaint filed by the
    28  equal employment opportunity commission to comply with the  requirements
    29  of  42  USC  2000e-5(c)  and 42 USC 12117(a) and 29 USC 633(b) shall not
    30  constitute the filing of a complaint within the meaning of this subdivi-
    31  sion. No person who has initiated any action in  a  court  of  competent
    32  jurisdiction  or  who  has  an  action pending before any administrative
    33  agency under any other law of the state based upon an act which would be
    34  an unlawful discriminatory practice  under  this  article,  may  file  a
    35  complaint with respect to the same grievance under this section or under
    36  section  two  hundred  ninety-six-a of this article. In cases of housing
    37  discrimination only, a person whose complaint has been dismissed by  the
    38  division  after investigation for lack of jurisdiction or lack of proba-
    39  ble cause may file the same cause of action in a  court  of  appropriate
    40  jurisdiction  pursuant  to  this section, unless judicial review of such
    41  dismissal has been sought pursuant to section two  hundred  ninety-eight
    42  of  this article.  The attorney general shall have the power to commence
    43  an action or proceeding in the supreme court of the state of  New  York,
    44  if,  upon  information or belief, the attorney general is of the opinion
    45  that an employer has been, is, or is about  to  violate  the  provisions
    46  regarding  unlawful  discriminatory  retaliation pursuant to subdivision
    47  seven of section two hundred ninety-six of this article. Nothing in this
    48  section shall in any way limit rights or remedies  which  are  otherwise
    49  available  under law to the attorney general or any other person author-
    50  ized to bring an action under this section.
    51    § 3. This act shall take effect immediately.
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CHAPTER 139
A. 2483–B

Approved March 16, 2022

Deemed effective June 29, 2021

AN ACT to amend the executive law, in relation to the definition of “employer” for purposes of
the human rights law

The People of the State of New York, represented in Senate and Assembly, do enact as follows:

Section 1. Subdivision 5 of section 292 of the executive law, as amended by chapter 161 of the
laws of 2019, is amended to read as follows:

<< NY EXEC § 292 >>

5. The term “employer” shall include all employers within the state. For the purposes of this
article, (a) the state of New York shall be considered an employer of any employee or official,
including any elected official, of the New York state executive, legislature, or judiciary,
including persons serving in any judicial capacity, and persons serving on the staff of any
elected official in New York state,

(b) a city, county, town, village or other political subdivision of the state of New York shall
be considered an employer of any employee or official, including any elected official, of such
locality's executive, legislature or judiciary, including persons serving in any local judicial
capacity, and persons serving on the staff of any local elected official.
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<< Note: NY EXEC § 292 >>

§ 2. This act shall take effect immediately and shall be deemed to have been in full force and effect
on and after the effective date of chapter 161 of the laws of 2019.

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.



On March 12, 2021, former Governor Andrew M. Cuomo signed a new law granting employees paid leave time 
to receive COVID-19 vaccinations. Below is the full text of the new Labor Law provision (Chapter 77 of the Laws 
of 2021).

LABOR LAW § 196-C. LEAVE TIME FOR COVID-19 VACCINATION:

1. Every employee shall be provided a paid leave of absence from his or her employer for a sufficient 
period of time, not to exceed four hours per vaccine injection, unless such employee shall receive a greater 
number of hours pursuant to a collectively bargained agreement or as otherwise authorized by  
the employer, to be vaccinated for COVID-19.

2. The entire period of the leave of absence granted pursuant to this section shall be provided at the 
employee’s regular rate of pay and shall not be charged against any other leave such employee is 
otherwise entitled to, including sick leave pursuant to section one hundred ninety-six-b of this article,  
or any leave provided pursuant to a collective bargaining agreement.

3. The provisions of this section may be waived by a collective bargaining agreement, provided that for 
such waiver to be valid, it shall explicitly reference this section of law.

In addition, the law provides that no employer or his or her agent, or the officer or agent of any corporation, 
partnership, or limited liability company, or any other person, shall discharge, threaten, penalize, or in any other 
manner discriminate or retaliate against any employee because such employee has exercised his or her rights 
afforded under this act, including, but not limited to, requesting or obtaining a leave of absence to be vaccinated 
for COVID-19.

PAID LEAVE FOR COVID-19 
VACCINATIONS

FREQUENTLY ASKED QUESTIONS
Q: ARE ALL EMPLOYERS ARE COVERED BY THIS LAW?
For purposes of this law, employers include any person, corporation, limited liability company, or association 
employing any individual in any occupation, industry, trade, business or service. Public employers, including state 
and local government entities, are covered by a separate paid vaccine leave law under New York State Civil 
Service Law §159-c.

Q: WHAT IS THE MAXIMUM NUMBER OF HOURS OF PAID LEAVE THAT AN EMPLOYEE IS ENTITLED TO 
UNDER THIS NEW LAW?
The maximum number of hours that an employee is entitled to paid leave under this law depends on the number of 
required COVID-19 vaccine injections. If a COVID-19 vaccine requires two injections, then the employee would be 
entitled to two periods of paid leave of up to four hours each (which could be up to 8 hours in total).

Q: WHAT IS A “SUFFICIENT PERIOD OF TIME” TO BE ABSENT FOR A VACCINE INJECTION?
The law does not define this term, however, the paid leave period for a single injection cannot exceed four hours.

Q: CAN AN EMPLOYEE USE THIS PAID LEAVE TO ASSIST A RELATIVE OR ANOTHER PERSON IN GETTING  
A VACCINE?
No. The paid leave granted by this law is only available to the employee for their own receipt of COVID-19 vaccine.



Q: DO EMPLOYEES HAVE TO BE PAID AT A CERTAIN RATE DURING THIS PAID LEAVE PERIOD?

The law requires employees to be paid at their regular rate of pay.

Q: CAN EMPLOYERS SUBSTITUTE THIS PAID LEAVE OTHER EXISTING LEAVE OPTIONS, SUCH AS  
PAID SICK LEAVE?

The law does not permit employers to substitute other existing leave options available to the employee, including 
sick leave under Labor Law §196-b or leave provided by a collective bargaining agreement.

Q: CAN AN EMPLOYER REQUIRE EMPLOYEES TO PROVIDE NOTICE BEFORE TAKING THIS PAID  
LEAVE PERIOD?

The law does not prevent an employer from requiring notice.

Q: CAN AN EMPLOYER REQUIRE PROOF OF VACCINATION TO ALLOW AN EMPLOYEE TO CLAIM THIS  
PAID LEAVE PERIOD?

The law does not prevent an employer from requiring proof of vaccination. However, employers are encouraged to 
consider any confidentiality requirements applicable to such records prior to requesting proof of vaccination.

Q: WHEN DOES THIS NEW LAW BECOME EFFECTIVE?

This law became effective on March 12, 2021 and will remain in effect until December 31, 2022.

Q: WHAT IF AN EMPLOYEE TOOK TIME OFF TO GET VACCINATED BEFORE THIS LAW WENT INTO EFFECT?

This law does not create any retroactive benefit rights and only employees receiving vaccinations on or after 
March 12, 2021 are eligible for paid leave. However, nothing in the law prevents employers from voluntarily 
providing employees with such benefits retroactively.

Q: HOW DOES THIS LAW AFFECT LEAVE PROVISIONS UNDER COLLECTIVE BARGAINING AGREEMENTS?

The rights afforded under this law may be waived in a collective bargaining agreement. To satisfy the requirements 
of this law, any agreement must specifically reference Labor Law §196-c.

Q: WHAT SHOULD AN EMPLOYEE DO IF HE OR SHE IS DENIED PAID LEAVE UNDER THIS NEW LAW?

The employee should contact the Department of Labor to file a complaint at 1-888-4-NYSDOL (1-888-469-7365)  
or by filing a complaint at https://dol.ny.gov/ls223-file-labor-standards-complaint

Q: WHAT SHOULD AN EMPLOYEE DO IF HE OR SHE HAS BEEN RETALIATED AGAINST FOR EXERCISING HIS 
OR HER RIGHTS UNDER THIS NEW LAW?

Employees who believe that they have been retaliated against for exercising their paid leave rights should contact 
the Department of Labor’s Anti-Retaliation Unit at 888-52-LABOR or LSAsk@labor.ny.gov.

Q: DOES THIS LAW APPLY TO COVID-19 BOOSTER SHOTS?

Yes. Labor Law §196-c applies to any COVID-19 vaccination received by an employee, including booster shots.

CD6 (10/21)
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                STATE OF NEW YORK
        ________________________________________________________________________

                                         4394--A
            Cal. No. 1112

                               2021-2022 Regular Sessions

                    IN SENATE

                                    February 4, 2021
                                       ___________

        Introduced  by Sens. RAMOS, BIAGGI, GOUNARDES, JACKSON, KAMINSKY, LIU --
          read twice and ordered printed, and when printed to  be  committed  to
          the  Committee  on  Labor  --  reported favorably from said committee,
          ordered to first and second report, amended on second report,  ordered
          to  a  third  reading,  and  to be reprinted as amended, retaining its
          place in the order of third reading

        AN ACT to amend the labor law, in relation  to  retaliatory  actions  by
          employers

          The  People of the State of New York, represented in Senate and Assem-
        bly, do enact as follows:

     1    Section 1.  Section 740 of the labor law, as added by chapter  660  of
     2  the  laws of 1984, paragraph (g) of subdivision 1 as added and paragraph
     3  (a) of subdivision 2 as amended by chapter 442  of  the  laws  of  2006,
     4  paragraph  (d)  of  subdivision  4 as added by chapter 24 of the laws of
     5  2002, and subdivision 7 as amended by chapter 684 of the laws  of  2019,
     6  is amended to read as follows:
     7    §  740.  Retaliatory  [ ] action by employers; prohibition. 1.personnel
     8  Definitions. For purposes of this section, unless  the  context  specif-
     9  ically indicates otherwise:
    10    (a) "Employee" means an individual who performs services for and under
    11  the   control   and   direction  of  an  employer  for  wages  or  other
    12  remuneration, including former employees, or natural persons employed as
    13  independent contractors to carry out work in furtherance of  an  employ-
    14  .er's business enterprise who are not themselves employers
    15    (b)  "Employer"  means  any  person,  firm,  partnership, institution,
    16  corporation, or association that employs one or more employees.
    17    (c) "Law, rule or regulation" includes  any duly enacted  : (i) federal,
    18   statute or ordinance or  any rule orstate or local executive order; (ii)
    19  regulation  promulgated  pursuant  to [ ] any federal, state or local such
    20  statute or ordinance or executive order; or (iii) any judicial or admin-
    21  .istrative decision, ruling or order

         EXPLANATION--Matter in  (underscored) is new; matter in bracketsitalics
                              [ ] is old law to be omitted. 
                                                                   LBD00031-03-1
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     1    (d) "Public body" includes the following:
     2    (i)  the  United States Congress, any state legislature, or any [popu-
     3  ]  local governmental body, or any member or employ-larly-elected elected
     4  ee thereof;
     5    (ii) any federal, state, or local [ ] , or any member  orjudiciary court
     6  employee thereof, or any grand or petit jury;
     7    (iii)  any  federal,  state,  or  local regulatory, administrative, or
     8  public agency or authority, or instrumentality thereof; [ ]or
     9    (iv) any federal, state, or local law enforcement agency, prosecutori-
    10  al office, or police or peace officer[ ]. ;
    11    (v) any federal, state or local department of an executive  branch  of
    12  government; or
    13    (vi)  any division, board, bureau, office, committee, or commission of
    14  any of the public bodies described in subparagraphs (i) through  (v)  of
    15  this paragraph.
    16    (e)  "Retaliatory [ ] action" means [personnel the discharge, suspension
    17  or demotion of an employee, or other  adverse  employment  action  taken
    18  ] against  an  employee  in  the  terms  and  conditions of employment an
    19  adverse action taken by an employer or his or her  agent  to  discharge,
    20  threaten,  penalize,  or  in  any  other manner discriminate against any
    21  employee or former employee exercising his  or  her  rights  under  this
    22  section,  including  (i)  adverse  employment actions or threats to take
    23  such adverse employment actions against an  employee  in  the  terms  of
    24  conditions of employment including but not limited to discharge, suspen-
    25  sion,  or  demotion;  (ii)  actions or threats to take such actions that
    26  would adversely impact a former employee's current or future employment;
    27  or (iii) threatening to contact or contacting United States  immigration
    28  authorities  or  otherwise reporting or threatening to report an employ-
    29  ee's suspected citizenship or immigration status or the suspected  citi-
    30  zenship  or  immigration  status  of  an  employee's family or household
    31  member, as defined in subdivision two of  section  four  hundred  fifty-
    32  .nine-a of the social services law, to a federal, state, or local agency
    33    (f)  "Supervisor"  means any individual within an employer's organiza-
    34  tion who has the authority to direct and control the work performance of
    35  the affected employee; or who has managerial authority to  take  correc-
    36  tive  action  regarding  the violation of the law, rule or regulation of
    37  which the employee complains.
    38    [(g) "Health care fraud" means health care fraud as defined by article
    39  ]one hundred seventy-seven of the penal law.
    40    2. Prohibitions. An employer shall not take any  retaliatory  [person-
    41  ]  action against an employeenel , whether or not within the scope of the
    42   because such employee does any of the following:employee's job duties,
    43    (a) discloses, or threatens to disclose to a supervisor or to a public
    44  body an activity, policy or practice of the employer that  the  employee
    45    is  in violation of law, rule or regulation [reasonably  believes which
    46  ] violation creates and presents or that the employee reasonably believes
    47   a substantial and specific danger to the public health or safety[poses ,
    48  ];or which constitutes health care fraud
    49    (b) provides information to, or  testifies  before,  any  public  body
    50  conducting an investigation, hearing or inquiry into any such [violation
    51  ]   by suchof  a  law,  rule  or  regulation activity, policy or practice
    52  employer; or
    53    (c) objects to, or refuses to participate in any such activity, policy
    54  or practice [ ].in violation of a law, rule or regulation
    55    3. Application. The protection against retaliatory [ ]  actionpersonnel
    56  provided  by paragraph (a) of subdivision two of this section pertaining
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     1  to disclosure to a public body shall not apply to an employee who  makes
     2  such  disclosure to a public body unless the employee has [ ] brought made
     3   the activ-a good faith effort to notify his or her employer by bringing
     4  ity, policy or practice [ ] to thein violation of law, rule or regulation
     5  attention of a supervisor of the employer and has afforded such employer
     6  a  reasonable  opportunity to correct such activity, policy or practice.
     7  Such employer notification shall not be required where: (a) there is  an
     8  imminent  and  serious  danger  to  the public health or safety; (b) the
     9  employee reasonably believes that  reporting  to  the  supervisor  would
    10  result  in  a destruction of evidence or other concealment of the activ-
    11  ity, policy or practice; (c) such activity,  policy  or  practice  could
    12  reasonably  be  expected  to lead to endangering the welfare of a minor;
    13  (d) the employee reasonably believes that reporting  to  the  supervisor
    14  would  result  in  physical harm to the employee or any other person; or
    15  (e) the employee reasonably believes  that  the  supervisor  is  already
    16  aware  of  the  activity,  policy  or practice and will not correct such
    17  activity, policy or practice.
    18    4. Violation; remedy. (a) An employee who has been the  subject  of  a
    19  retaliatory  [ ]  action in violation of this section may insti-personnel
    20  tute a civil action in a court of competent jurisdiction for  relief  as
    21  set  forth  in  subdivision  five  of this section within [ ] one year two
    22   after the alleged retaliatory [ ] action was taken.years personnel
    23    (b) Any action authorized by this section may be brought in the county
    24  in which the alleged retaliatory [ ]  action  occurred,  in  thepersonnel
    25  county  in  which the complainant resides, or in the county in which the
    26  employer has its principal place of business. In any  such  action,  the
    27  parties shall be entitled to a jury trial.
    28    (c)  It  shall  be  a  defense  to any action brought pursuant to this
    29  section that the [ ]    action  was  predicated  uponpersonnel retaliatory
    30  grounds  other  than  the employee's exercise of any rights protected by
    31  this section. [It shall also be a defense that  the  individual  was  an
    32  ]independent contractor.
    33    [(d)  Notwithstanding the provisions of paragraphs (a) and (c) of this
    34  subdivision, a health care employee who has been the subject of a retal-
    35  iatory action by a health care employer in violation  of  section  seven
    36  hundred  forty-one  of  this  article  may institute a civil action in a
    37  court of competent jurisdiction for relief as set forth  in  subdivision
    38  five  of  this  section  within  two years after the alleged retaliatory
    39  personnel action was taken. In addition to the relief set forth in  that
    40  subdivision, the court, in its discretion, based upon a finding that the
    41  employer  acted  in  bad faith in the retaliatory action, may assess the
    42  employer a civil penalty  of  an  amount  not  to  exceed  ten  thousand
    43  dollars,  to  be  paid  to  the  improving quality of patient care fund,
    44  established pursuant to section ninety-seven-aaaa of the  state  finance
    45  ]law.
    46    5.  Relief. In any action brought pursuant to subdivision four of this
    47  section, the court may order relief as follows:
    48    (a) an injunction to restrain continued violation of this section;
    49    (b) the reinstatement of the employee to the same position held before
    50  the retaliatory [ ] action, or to  an  equivalent  positionpersonnel ,  or
    51  ;front pay in lieu thereof
    52    (c) the reinstatement of full fringe benefits and seniority rights;
    53    (d)  the compensation for lost wages, benefits and other remuneration;
    54  [ ]and
    55    (e) the payment by the employer of  reasonable  costs,  disbursements,
    56  and attorney's fees;
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     1    (f)  a  civil penalty of an amount not to exceed ten thousand dollars;
     2  and/or
     3    (g)  the payment by the employer of punitive damages, if the violation
     4  .was willful, malicious or wanton
     5    6. Employer relief. A court, in its discretion, may  also  order  that
     6  reasonable  attorneys' fees and court costs and disbursements be awarded
     7  to an employer if the court determines that  an  action  brought  by  an
     8  employee under this section was without basis in law or in fact.
     9    7.  Existing rights. Nothing in this section shall be deemed to dimin-
    10  ish the rights, privileges, or remedies of any employee under any  other
    11  law  or  regulation  or  under  any  collective  bargaining agreement or
    12  employment contract.
    13    8.  Publication.  Every  employer  shall  inform  employees  of  their
    14  protections,  rights  and  obligations  under this section, by posting a
    15  notice thereof. Such notices shall be  posted  conspicuously  in  easily
    16  accessible  and  well-lighted places customarily frequented by employees
    17  and applicants for employment.
    18    § 2. Subdivision 4 of section 741 of the labor law, as added by  chap-
    19  ter  24 of the laws of 2002, is amended and a new subdivision 6 is added
    20  to read as follows:
    21    4. Enforcement. A health care employee may seek  enforcement  of  this
    22  section pursuant to [ ]  four paragraph (d) of subdivision subdivisions and
    23   of section seven hundred forty of this article.five
    24    6.  Publication.  Every  employer  shall  inform  employees  of  their
    25  protections, rights and obligations under  this  section  by  posting  a
    26  notice  thereof.  Such  notices  shall be posted conspicuously in easily
    27  accessible and well-lighted places customarily frequented  by  employees
    28  and applicants for employment.
    29    §  3.  This  act shall take effect on the ninetieth day after it shall
    30  have become a law; provided, however, that  effective  immediately,  the
    31  addition,  amendment  and/or  repeal of any rule or regulation necessary
    32  for the implementation of this act on its effective date are  authorized
    33  to  be  made by the commissioner of labor of the state of New York on or
    34  before such effective date.
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