
� e explosion of social media outlets such as Facebook, 
Twitter, LinkedIn and other electronic communication 
forums has resulted in a corresponding dramatic 
increase in the external discussion of matters once 
con� ned to the workplace. � ese communications o� en 
touch on topics thought by employers to be con� dential. 
Many employers have been quick to respond with new 
policies addressing the use of social media forums, 
and with disciplinary actions in response to employee 

discussions of work-related matters.  � e application of legal principles 
established under federal labor law to social media communications has 
resulted in determinations that many of these policy formulations and 
disciplinary actions are unlawful.  

� e National Labor Relations Act (NLRA) is generally known as the federal 
law that governs private-sector employers with union relationships or union 
activity in their workplaces. Less known is the fact that the NLRA protects 
the rights of nonunion employees to engage in what are known as “protected 
concerted activities.” It has long been held that an employer cannot interfere 
with the rights of employees to discuss employment terms and working 
conditions, this being considered a form of protected concerted activity. � e 
National Labor Relations Board (NLRB) has held that employment policies 
which prohibit employees from discussing salary levels and wage rates, for 
example, are unlawful. While individual gripes are generally not considered 
protected concerted activity, communications between employees about 
working conditions or matters which may be of interest to more than one 
employee are protected.  

� e concerns generated by application of the protected concerted activity 
analysis to social media communications has prompted the General Counsel 
of the NLRB to issue three reports in the last year addressing the legality of 
social media policies in dozens of cases. Employer policies were found to be 
unlawful in nearly every case. � e General Counsel has advised that a wide 
variety of general social media policy prohibitions directed to con� dential 
information, o� ensive or disparaging comments, and even statements 
harming the employer’s image, will be considered unlawful unless expressly 
limited to matters that do not relate to employment terms and working 
conditions. Decisions issued by the NLRB this past September con� rm          
the scope of these rulings. Employers need to recognize that the NLRB’s 
analysis of employment policies in many instances will be overly technical 
and largely counterintuitive.  

� us, while a speci� c prohibition against discussion of 
trade secrets, products or processes in social media sites 
would be lawful, a general prohibition against the discussion 
of “con� dential and proprietary information” would be 
considered unlawful as it potentially extends to matters relating 
to working conditions. A social media policy prohibiting 
electronic postings which “damage the Company, defame 
any individual or damage any person’s reputation” would be 
considered unlawful as it potentially prohibits criticism of the 
employer’s employment policies or treatment of its employees.  
A social media policy instructing employees to think carefully 
about “friending” their coworkers on Facebook likewise 
would be considered unlawful as it would tend to discourage 
communications about working conditions. A general social 
media policy that requires the prior permission of the employer 
to discuss any aspect of employment would also be considered 
unlawful by the NLRB.   

In one notable case arising out of Bu� alo, a nonpro� t 
organization that provided advocacy services to victims of 
domestic abuse discharged several employees for harassment 
following their negative Facebook discussion of a coworker.  
� e coworker had criticized employees for not doing enough 
for the organization’s clients. � e NLRB issued a complaint 
upon a � nding that the Facebook discussion was a protected 
concerted activity. An Administrative Law Judge agreed, and 
ordered the employees reinstated with back pay.  

Private-sector employers need to be cognizant of the 
restrictions presented by federal law on the formulation of 
policies and the administration of disciplinary actions that may 
have an impact on “protected concerted activities” in social 
media communications. Employers have a legitimate interest 
in safeguarding their business images, customer relationships 
and proprietary information, and likewise have legitimate 
expectations that their employees will take care to preserve, if 
not advance, these interests.  

Employers should expect their social media policies to 
come under scrutiny, and should review and update them as 
appropriate. With proper attention to this evolving area of 
social media law, employers can achieve a workable balance. 
If you have any questions about social media policies, please 
contact Mr. McCann at jmccann@hancocklaw.com.
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No one likes to pay property taxes, but it is even more painful if you are 
being taxed on a property that is environmentally impaired. New York 
courts have recognized this problem and have attempted to create a remedy.

In a 1996 case, Commerce Holding v. Board of Assessors of the Town 
of Babylon, New York’s highest court, the Court of Appeals, held that 
environmental contamination should be considered when a local assessor 
establishes a property value on the tax rolls. � e Court held that if an owner 
is obligated to clean up contaminated property, the property should be 
assessed at a lower value than identical “clean” property. � e rationale is that 
a knowledgeable buyer in an arms-length transaction would either purchase 
a similar clean property or would demand to pay a discounted purchase 
price for the contaminated property.

For some contaminated properties, the owner is under no legal duty to 
correct the issue.  While circumstances and particular factual scenarios vary, 
this can include properties with asbestos or lead-based paint contamination.  
� e assessor must decide whether the property should be placed on the tax 
rolls as if it were clean or whether there should be some reduction in the 
assessed value.  

An example is the presence of lead paint in a residential building. Lead paint 
was commonly used prior to the mid-1970s, as a result of which many older 
homes contain lead paint and are contaminated. To remove all traces of 

the paint can be 
very expensive.  
Even though 
there is generally 
no a�  rmative 
duty for owners 
to remove lead 
paint from their 
residence, it is 
most likely that a knowledgeable buyer looking for a home would decide to 
purchase a similar, uncontaminated property, or would seek a discount from 
the seller. In that case, isn’t the market value of the lead-contaminated home 
less than that of a lead-free home? And, if so, shouldn’t the property be 
assessed for taxation purposes at a lower value than if it were lead-free?  

� ese di�  cult questions are being considered in a case pending before 
the Court of Appeals. We anticipate that a decision will be issued during 
the Court’s spring 2013 term. While we cannot predict the outcome, the 
decision may well have a signi� cant impact on the future valuation of 
contaminated properties for taxation purposes.

If you have any questions about contaminated properties for which 
environmental remediation is either mandatory or optional, please contact 
Mr. Linger at dlinger@hancocklaw.com.

Year-end income tax planning is especially challenging for 2012 
because of the upcoming November elections and the uncertainty over 
whether Congress will act prior to the end of the year. � erefore, here 
are some traditional and unique year-end planning tips to consider: 

TRADITIONAL TAX STRATEGIES:

Prepayment of State Income Estimated Tax 
Payments & Property Taxes. Subject to the 
Alternative Minimum Tax, it may be bene� cial to 
prepay State Income Estimated Tax payments and/
or Property Taxes prior to December 31, in order to 
deduct those payments on 2012 tax returns.

Aggregate Deductions in One Tax Year. If itemized 
deductions are close to but don’t quite reach the 
itemized deduction threshold, consider aggregating 

deductible expenditures. For example, make charitable contributions 
or signi� cant employee business deductions (like buying a computer 
or desk for a home o�  ce) in one year in order to exceed the itemized 
deductions threshold.  

Review Investments & Consider Locking In Capital Gains. In 
addition to utilizing the lower long-term capital gain rates in e� ect 
for 2012, consider utilizing any capital loss carry-forwards, by selling 
investments at a gain prior to the end of 2012. When implementing this 
strategy, be careful not to violate the “wash” sale rule, which prohibits 
the purchase of the same investment either 30 days prior to or 30 days 
a� er a sale of such investment. 

Evaluate the Availability of Bonus Depreciation & Section 179 
Expensing. Generally, a bonus depreciation equal to 50% of the � rst- 
year allowance can be taken for certain assets acquired during 2012. In 
addition, the expensing of certain assets placed in service in 2012 in lieu 
of depreciation is available up to $139,000 (provided you don’t exceed 

the investment ceiling of $560,000). Without an extension passed 
by Congress and rati� ed by the president, bonus depreciation (with 
some minor exceptions) will cease at the end of 2012 and Section 179 
expenses will return to a cap of $25,000 for future tax years. 

UNIQUE TAX STRATEGIES:

Paying a Corporate Dividend. At the end of 2012 (assuming no 
congressional action), the capital gain rate will return to its former 
level, quali� ed dividends will return to being taxed at ordinary  
income tax rates, and the new “Net Investment Income Tax” 
(discussed in further detail below) will go into e� ect. As a result, 
consider declaring and paying a dividend out of your corporation 
prior to the end of 2012.

Accelerating Income to Avoid “New” 2013 Taxes. Beginning in 2013, 
an additional 0.9% Medicare hospital insurance tax will apply to wages 
or self-employment income of individuals with earnings exceeding 
$250,000 (married � ling joint), $200,000 (single), or $125,000 
(married � ling separately). In addition, there will be a new 3.8% 
“Net Investment Income Tax” on unearned income for individuals 
exceeding these income thresholds. Net investment income, a� er 
allowable investment expenses, generally includes income from 
taxable interest, dividends, annuities, royalties, rents (other than those 
derived from a trade or business), capital gains (other than those 
derived from a trade or business) or trade or business income that 
is a passive activity with respect to the taxpayer. If the opportunity 
presents itself, consider accelerating income into 2012 to avoid these 
new taxes.

Keep a close eye out for any additional congressional action which 
may present additional tax-planning opportunities. If you have any 
questions about the best tax strategies to implement for 2012, please 
contact Mr. Scrimale at rscrimale@hancocklaw.com.
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