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ABBREVIATIONS USED THROUGHOUT

BCBS - BlueCross BlueShield of Utica-Watertowm
CNYMA - Cental New York Medical Alliance, PLLC
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MVP - MVP Health Plan, Inc.
PHO -  physician hospital organization
RAPO -  Rome Area Physicians Group
RASC -  plaintiff Rome Ambulatory Surgery Center, LLC
RMG - Rome Medical Group, P.C.
PROTECTIVE ORDER

On October 24, 2002, United States Magistrate Judge Gusfave J. Bianco
issued a Revised Protective Order in this case. In the spring of 2004, during the course of
filing summary judgment papers, the parties agreed between themselves to file all
submissions conventionally, and under the protective seal, to prevent the inadvertent
disclosure of sensitive information. As such, the documents in support of the motions
decided below are not available at this time.

Plaintiff has moved to lift the seal on large portions of the material.
Defendants oppose in part. These motions are scheduled to be heard on-January 14, 2005
in Utica, New York. To the extent that information contained within the sealed record is
revealed in the course of this decision, the seal is lifted. Due consideration has been given
to the information revealed and it has been determined that such information is not in

conflict with the purposes for which the order was granted.




MEMORANDUM-DECISION and ORDER

I. INTRODUCTION

Plaintiff Rome Ambulatory Surgery Center, LLC (“plaintiff’ or “RASC”) brought
suit against Rome Memorial Hospital, Inc. (“defendant”, “Rome Hospital” or the
“Hospital”) and its corporate parent Greater Affiliates, Inc. (“GRA” or “defendants”).

Plaintiff was a freestanding ambulatory surgical facility located in the City of
Rome, New York within Oneida County.” Prior to the events which led to this action, the
Rome medical community was politically divided. A significant number of area physicians
were affiliated with the Hospital, and another group of independent physicians had formed
their own organization. The plaintiff facility was established by the non-hospital,
independent physicians, and the alleged illegal conduct consists of Hospital efforts aimed at
harming the competing facility.

Defendants' alleged conduct falls into two general categories. First, plaintiff
alleges that defendants engaged in various acts to limit the number of patient referrals to
RASC. This included inducing and conspiring with the affiliated physicians such that those
physicians would not refer patients to RASC for surgery, and intimidation of the physicians
who used the facility. The second category of alleged illegal conduct involves entering into
unlawful exclusive contracts with commercial third party payers. Under these contracts, the
patients covered by those health insurance plans were effectively removed from the market

in which RASC competed.

! At the time of the 2000 U.S. Census, the City of Rome had a population of 34,950. U.S.
Census Bureau, http://factfinder.census.gov.
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RASC claims that this referral restriction and exclusive contracting, not only
injured plaintiff, but forced it to leave the market taking with it the consumer benefits it
provided; greater customer choice, higher quality service, and lower prices.

Plaintiff's second amended complaint asserts twelve causes of action. There

are six causes of action under Sherman Act 15 U.S.C. §1:

First Cause of Action - Tying Contract in Restraint of Trade:
Second Cause of Action - Per se lllegal Tying Contract;
Third Cause of Action - lllegal Exclusive Contracts:
Fourth Cause of Action - Market Allocation;
Fifth Cause of Action - Conspiracy to Unreasonably Restrain Trade in Out-
Patient Surgery, and;
Sixth Cause of Action - Per se lllegal Boycott.
There are four causes of action under Sherman Act 15 U.S.C. § 2:
Seventh Cause of Action - Monopoly leveraging;
Eighth Cause of Action - Attempted Monopolization:;
Ninth Cause of Action - Monopolization of the Outpatient Surgery Market, and:
Tenth Cause of Action - Conspiracy to Monopolize the Outpatient Surgery
Market.
Finally, there are two causes of action brought pursuant to New York State law;
Eleventh Cause of Action - Intentional Interference with Contractual Relations,
and;

Twelfth Cause of Action - Interference with Business Relations.




Pursuant to Fed. R. Civ. P. 56, defendants moved for summary judgment on the
entire complaint, based on lack of standing - causation and failure to demonstrate an
antitrust injury - and various insufficiencies of the separate causes of action. Plaintiff

cross-moved for summary judgment on the Fifth and Tenth conspiracy causes of action.

Oral argument was heard on August 13, 2004 in Utica, New York. Decision was reserved.

Il. BACKGROUND

Most of the following facts are not in dispute. The interpretation of the facts is, of
course, in sharp dispute. Where there are factual conflicts, pursuant to the summary
judgment standards (see infra p.12), the facts are viewed most favorably to the plaintiff, except
as to the two causes of action where it is the movant.

Rome Hospital is a not-for-profit community hospital that provides a full range of
patient services including general inpatient acute care and outpatient surgery. ltis affiliated
with other non-profit and for-profit corporations which provide support to the Hospital and
various medical services in the Rome area. While it is the only hospital within the City of
Rome, there are four others within a twenty mile radius; Oneida Healthcare, St. Elizabeth
Medical Center, Faxton Hospital, and St. Luke’s Healthcare. The last two are owned by
Mohawk Valley Network which also owns several outpatient facilities in Rome.

There were three significant changes in the Rome healthcare environment in the
years immediately preceding the events which led to this action. The first was in 1995
wherein the Hospital transformed from a heavily indebted publically managed hospital to a
non-profit private hospital. Following the change in status, the Hospital began another

reconfiguration into a managed care system/network. The financial plan of the Hospital




presumes that profits from ambulatory surgeries will be used to subsidize other, less
profitable, medical services.

The next year brought a change in the regulatory environment, The Healthcare
Reform Act of 1996, effective Ja'nuary 1997, replaced Department of Health regulation of
hospital rates for most third party payers with a competitive system. Prior to the Reform Act
the state set hospital reimbursement rates under a formula which guaranteed higher rates
each year. Rome Hospital now had to negotiate for rate changes, both upward and
downward. The two largest health insurers in Oneida County throughout the 1990s, measured
in terms of patients insured, were Blue Cross/Blue Shield (‘BCBS”) which covered about 21%
of the people who used Rome Hospital, and MVP Health Plan (“MVP”), which covered
approximately 8 to 9% of the Hospital's patients.? The third party payers used the area's
market competitors against each other in negotiating rate reductions, and to pressure area
hospitals to deal with market actors the payers could not otherwise reach, i.e. the area’s
anesthesiologists.

Also during this time, the national boom in free-standing ambulatory surgical centers
reached upstate New York. Ambulatory or out-patient surgery is surgery for which the
recovery period is less than twenty-four hours and the required post-operative care is not
intensive.

RASC claims that the Hospital’'s change in corporate form contributed to a devise in
the local medical community. The change allowed for meetings to be conducted in private, as

opposed to previous practice, and for new contractual arrangements with physicians, which

2 BCBS figure for 1999 from the Dennison Declaration. (Docket No. 121, p 12.) MVP figure is
undisputed by the parties at Plaintiff Opposition to Defendants Statement of Material Facts at 1 85.
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weren't entered into evenly across the staff. Regardless of the stimulus, two distinct, and
apparently rival, physician groups were formed in Rome, Central New York Medical Alliance
PLLC (*CNYMA") and Rome Area Physicians Group (“RAPO”). One example of the alleged
conflict between the groups consisted of some CNYMA physicians refusing to work hospital
call-schedules with non-CNYMA members.

In 1996, Rome Hospital and certain physicians initiated two physician hospital
organizations (“PHOs"). The first was CNYMA, which included Rome Medical Group (“‘RMG”),
the largest primary care practice in the Rome area, and other primary care and specialty
physicians. CNYMA negotiated manage care contracts for the physicians. The second PHO
was Physician Support Services IPA, Inc. which provided billing and record keeping services
to its members.

Because RASC alleges a conspiracy between Rome Hospital and area “cooperating
physicians,” facts concerning the relationship between them must be related. Among other
things, CYNMA was a referral group. Where RMG made an average of 163 referrals per
physician to CNYMA physicians, it made an average of 24 referrals to non-CNYMA/non-RMG
physicians. The Hospital and CNYMA were financially involved, in large part, because the
Hospital relied on CNYMA doctors to refer patients to the hospital. The physicians benefitted
from the alliance through arrangements like the Hospital’s purchase of RMG's in-office
laboratory business. After the purchase, the Hospital continued to pay RMG rent for the
laboratory space because it is located on the medical group’s premises. Another benefit
included income supplements provided by the Hospital for use in recruiting RMG physicians.

Dr. Jeffery Amidon, a RMG partner who spent most of his time at the Hospital, kept
the medical group informed about RMG's interaction with the Hospital, specifically its doctors’
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referral patterns, in order to maintain a strong tight service network. RMG documents in the
record reveal that it kept track of the referrals and that someone at RMG would discuss
referral decisions with those doctors who deviated from recommended practice. (Docket
No.116, Ex. 79 -84). Prior to RASC'’s opening, the Hospital tracked physician affiliation with
CNYMA and RAPO and use of its surgical facilities. (Docket No.137, Ex. 57)

The same month RASC opened, St. Elizabeth Hospital issued a Letter of Intent to
buy RMG. The Hospital subsequently purchased an option to consider its own purchase of
the medical group, conducted due diligence and decided to buy the practice. While the
Hospital would lose money on the purchase, it was determined that it would lose more by
letting the practice, and thus the referrals, go to St. Elizabeth’s. The sale was completed six
months after RASC's closure.

The other area physician group, RAPO, was also formed in 1996. The group
consisted of Rome area primary care physicians and doctors in every specialty. RASC was
developed by the non-hospital affiliated physicians, though they maintained Hospital privileges
and worked as Hospital staff. Many, but not all, of the doctors who own stock in RASC were
RAPO doctors.® The physicians felt they could recapture ambulatory service patients who left
the area for service, at least in part due to dissatisfaction with Rome Hospital. RAPO
members also tend to refer within their physician group. Indeed, RASC’s business plan relied

heavily on RAPO physician use of the facility.

% At least some of the independent physician RASC investors are also involved in another
competing enterprise, Mohawk Valley Network, which competes in Rome in the area of radiation
oncology, out patient physical and occupational therapy, dialysis, and mobile mammography.
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In December of 1996, RASC filed a Certificate of Need (“CoN”) application with New
York State Department of Health seeking approval for its proposed ambulatory surgical facility.
The Hospital predicted an estimated 2.4 Million Dollar loss to Hospital if RASC opened and
met its projected numbers. The Hospital, and others (St. Elizabeth’s, Faxton Memorial
Hospital, St. Luke’s Healthcare, and Auburn Memorial), opposed the application through the
regulatory process.

The Hospital’s Director of Managed Care, Mr. Paul Tasillo, was the Hospital
employee responsible for dealing with the CNYMA physicians. He coordinated a letter writing
campaign in opposition to RASC’s CoN. He sent the CNYMA physicians a sample opposition
letter, collected their responses, and reported the results to the Hospital. He later requested
letters in support of the Hospital's own CoN to refurbish its ambulatory surgery facilities.

However, there was support for RASC'’s application to open its facility from the third
party payers or the commercial insurance companies. Both MVP and BCBS stated that they
intended to contract with RASC.

RASC’s pending entry into the market effected contract negotiations between
Hospital and the commercial payers. MVP and BCBS admitted that they needed Hospital
business to do business in Rome. Yet, for the first time they had a direct competitor to use to
effect a more favorable deal in ambulatory surgery. In January of 1999, the Hospital and
BCBS engaged in negotiations over potential discounted outpatient surgery rates in exchange
for an exclusivity designation. Late in the month however, BCBS abruptly stopped the
negotiations citing political considerations. Initially, and at the time of these negotiations,

BCBS policy in dealing with ambulatory surgery centers was to automatically contract with new




facilities. Accordingly, BCBS entered into a contract with RASC. This contract was to expire
on December 31, 2000.

The Hospital was, however, able to obtain an exclusivity provision in its contract with
MVP. The history of negotiations between those pa'rties was a little different. In the summer
of 1997, MVP signed an exclusive contract with another provider, Centrex, for laboratory
services. All MVP-covered patients had to have their lab work done at Centrex. Various
efforts by RMG doctors and Hospital effected an exception to the agreement which allowed for
some lab work to be done through the Hospital.

Considering MVP’s exclusive agreement with Centrex, Hospital claims it feared
another MVP exclusive, this time with RASC, and so sought one itself beginning in January
1999. MVP agreed to an exclusive designation for ambulatory surgery with Hospital for three
years, January 1, 1999 through December 31, 2001, and received reduced rates for
ambulatory surgery from the Hospital. The agreement included a ninety-day termination
clause. This agreement effected RASC usage because third party payers effectively exercise
patient choice since patients must often pay out-of-pocket for uncovered procedures.

In January 1998, the Hospital also had a CoN application with the state seeking
permission to improve and expand its own ambulatory surgery facility. New York State
Department of Health granted both facilities’ CoNs. The Hospital subsequently withdrew its
application in July of 1998 because of costs, and declined to improve its ambulatory facilities
to provide more direct competition to RASC.

In June 1999, RASC opened in leased space on the former Griffiss Air Force Base

in Rome and operated for eighteen months until January 2001.




Submitted testimonials relate RASC patients' satisfaction with the new facility. By
RASC's account it was more convenient, patient friendly, and cost effective than the Hospital.
However, plaintiff never met its costs. While the reasons are disputed, it is clear that RASC
costs were higher than projected, and its income was lower. For one, RASC did a higher
percentage of government paid surgery than expected, and this, in turn, meant a lower
average pay rate than expected.

RASC's allegations focus on its lower than expected income due to low patient use
of RASC as a result of defendants’ conduct. Plaintiff alleges that low referral rates were due
to Hospital's intimidation of its users, and conspiring with cooperating physicians to choke off
referrals. Referral practices affected RASC usage because patients generally follow doctor
recommendations.

RASC solicited 144 physicians from Rome, Oneida, Utica, and New Hartford. Forty/
four applied, but only twenty-four actually used the facility, and half of those were RASC
owners. This was in part because RASC investor physicians gave patients a choice of
facilities. This was also in part due to the need to access emergency care if necessary, which
meant using the Hospital's services. Scheduling and practicality also determined RASC use.
Generally, referrals continued to flow according to the political divisions between CNYMA and
RAPO. Overall, even physicians that used RASC used the Hospital more often than they
used RASC.*

As noted, non-hospital affiliated RASC physicians maintained Hospital privileges

and worked as Hospital staff. This meant that RASC investor physicians were in a position to

“ All but two of the RASC investors used the Hospital more than RASC.
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