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Supreme Court, Alrany County,
Spectal Term.

STATE of New York, Plaintff,
v
Francis LUNKING and LJF. Enterprises, Inc_, Defendants.
Francis Lunking and LIR. Enterprises, Inc., Third-Party
Plamriffs,
v
Violante & Sons Tank & Pump Corp., and Ameron Pipe,
Inc., Third-Party
Defendants.

Index No. LO04E5-046.
Oct. 27, 2003.

State sued alleged discharger of pewolewm to recover
cleapup awd removal costs associated with pemoleum spill
o their property pursuant to law permitting inpoceat land
owner to seek conmibuton from acmal discharger of odl
contaminants. Alleged discharger commenced third pamy
action against mstaller of underground pipe on alleged
discharger’ property and mamifacturer of pipe. Installer and
manufacturer, as third-party defendants, asserted affirmative
defense of collateral estoppel and sought to dismiss allegad
discharger's third-party complaint, claiming that suit was
pending between parties in apother court in action that
alleged  discharger Tbrought agaimst  msmller  and
manufzcmurer of pipe. The Supreme Court, Albany County,
Benza, 1., beld that: (1) mstaller and mawufacturer were not
entitled to dismissal of third party complami filed by allegad
discharger of peroleum due to pendency of action against
themi in awother county, and (2) demizl of alleged
discharger's motion to consolidate suit against installer and
manufactarer did not collaterally estop third-panty action
azalost installer and mannfacmrer.

Motion dented.

West Headnotes
[1] Abatement and Revival €x08(1)
k8¢ Most Cited Caces

Installer and mannfacmrer of underground pipe that
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allagedly resulted in petroleum spill on property of alleged
discharzer of petrolenm were pot eafitled to dismissal of
third party complaint filed by alleged discharger, in state's
action against alleged discharger, based on fact that alleged
discharger had suwed installer apd mavufacturer i another
county for petrolewm spill, even thongh complaints in both
involved same partdes and  pertsined  to
contamination from pemrolewn spill; two actions were based
on separate theories of recovery, and dismissal of third-party
complaint wonld foreclose alleged discharger from pursuing
statutory remedy against mstaller apd manufacmrer for
contribution  pursnant to state law. McEinnev's CPLE
3211(a)y (4. 5; McKinney's Mavigaton Law §5 181(1),
18500y

[2] Judzment Emmtidn

228k549 Most Cited Cases

[21 Tudgment £x=T14(1)

798K714(1) Most Cited Cases

Pursuant 1o collateral estoppel docwive, denial of alleged
discharzer's motion to consolidate sult against installer and
mammfacturer of wndergronnd pipe thar allegedly resulted in
pemoleum spill on property, in alleged discharger's breach
of conmact suit azatost installer and mavufacnoer, did oot
prechade third-party action brought by alleged discharger
against installer and mannfacourer in state’s subsaquent strict
Liability action against slleged discharger to recover cleanup
and removal costs; actions did oot invelve same theories of
recovery, reason for demial of motion to consolidate was
hased on obsarvation that suits invelved different questions
of fact and law, and order denying consolidation motion did
not rule on merits of alleged discharger's right to seek

actions

contribution under strict liability statute. McKinpey's CPLE
321102) (4. 51 McKi P - .

185(1}).

Hon. Eliot Spitzer, Antorney General of the State of MNew
York, Drew A Lochte, Esq., of Connsel, Albany, attorneys
for plaintff

Hancock & Estabrook, LLP, Jobo T Murad Jr, Esq., of
Counsel, Syracuse, atorneys for defendantsthird-parcy
plaintiffs.

Thom, Gershon, Tymamn and Bonanm, LLP, Mandy M
Carrigan, Esq., of Counsal, Albawy, attorneys for third-party
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defendant Vielante & Sons Tank & Pump Corp.

Keman & Keman, Leighton F. Bums, Esq., of Counsel,
Ttica, attorneys for third-party defendant Ameron Pipe, Inc.

DECISION and ORDER.
BENZA_I.

*1 Third-Party Defendant, Violante & Sons Tank & Pump
Corp.(Violante) seeks an  order pursuant to CPLE
3201¢ax4) and CELE 3201({a)5) dismissmg the third-party
complaint alleging there is another action pending betwesn
the parties for the same canse of action in Onelda County,
Wew York. Defendant Vielante also alleges defendants are
callaterally estopped from atemping to join the actions by
third-party practice as a prier application to consolidate the
demied by Supreme Court. Third-Pary
Defendant, Ameron Pipe, Inc. (Ameron) jeins the moton
and seeks an order dismissmg the third-party complaint of
defendants pursnant to CELE 3211{a)(4) and CPLE (a)(3).
The platopnfd, Stae of Mew Tork supports the motions o
dismiss the complaint by the Third-Party Defendants. The
Defendants/Third-Pamy Plaintiffs oppose the motions. For
this discuwsston, Lunking and LJE. Eotarprises, Inc,
Defendants Third-Party Plaintff shall be referred to as
plaintffs and Third-Pamy Defendants, Vielante and Ameron
shall be referrad to as defendants

Actions Was

In 1938, plaintiffs cormmenced an action in Oneida County
azainst defendants w recover damages inowrad 3 result of a
perolemn leak oo their property. Plamoffs  asserted
negligence and breach of conmact claims agamst Vielante,
the installer of the underzround pipes which held petroleum
and breach of warranty, neglizence and strict products
lizbilicy claims against Amercn, the manufacturer of the
pipes. Many years later, the State of Mew York commenced
this action in Albawy County sgainst Lunking and LIE. for
cleanup and removal costs associated with the petroleum
spill pursuant to Article 12 of the Navigation Law. Lunking
and LJR. commienced a third party action agaimst Vielante
and Ameron. Vielante asserted an affinnative defense of (1)
callateral estoppel and (2) there is another action pending
betwean the same parties for the same cause of action In
Another court.
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Diefendants aver that the canses of actlon asserted by
plaivtiffs in this proceeding are exactly the same as asserted
in the 1983 litization in Oneids County. Defendants allage
that the relief requested by plaintiffs 1= sobstandally the
same. Defendants claim that they should nor be forced to
defend against the same claims involving the same parties in
rwo separate actions. In sdditton, defendants allege that the
plaintiffs sought to consolidate this action in the first action
and sald motion to comselidate was denied by Supreme
Conrt and affirmed by the Appellate Division, Fourth
Indicial Depariment on MNovember 15, 2003 Defendants
allege that plaintiffs are amempting o cirounvent the
Appellate Division's denial of their consolidation moton by
mupleading the defendants in the instant State action
Diefendants claim that the thod-party sction agamst the
defendants must be dismissed pursuant to CPLE 3211(a)5
on the ground that the Appellate Division's decision danying
the consolidation motion has 3 collateral estoppel effect on
whether the defendants should be parties to the State action
vemied m Albany County. Defendants contend the plamiiffs
had a *"full and fair opportunity” to argoe their consolidation
mofion o the first acton in Coeida County and in the
Appellate Division.

=1 Plaintiffs oppose the defendants’ motons and allege the
mstant action is not the same as the pending action in
Cmeida Connty and the defendants have failed fo establish
that the docwrine of collatersl estoppel applies to bar the
third-party action. Plaintiffs contend that they sounght
recovery against defendants based upon common law
damages for breach of contract and tort. Plaintffs sllege the
State action against the parties involved a stanory canse of
action for clean up and removal costs from the perolewm
spill. Plaintiffs contend that they have a starotory right to
seek confibution and indemmnification from the defendants
m the State action.

In response to a moton pursuant to CPLE 3211 the
pleadings shall be liberally consmmed, the facts alleged
accepted as wrue, and every possible favorasble mference
given to plaintiff (see. L I -
M5 24072 §32 WM E2d 5113, On such a moton, the court
15 limired fo examining the pleading to determive whether ot
states 3 cause of action (s¢e, Guesenhaimer v. Ginchurg, 43

. Frrinar B4 WY 14
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NY.2d 268, 401 M.Y.52d 182, 372 NEZJd 17. Im
exsmining the suffictency of the pleading, the court mmst
accept the facts alleged therein as e and interpret them in
the light most favorable to the plaintiff (see. Moner of
Board of Education v. Stare Education Depr, 116 A D 2d
030, 498 MN.Y.5.2d 516). On such a motion, the court’s sole
inguiry 15 whether the facts alleged in the complzint fit
within any coegnizable legal theory, not whether there is
evidentiary support for the complame (see, Leom v

Marrinegz, supra, 87-88; Pigrosanto v, NINEX Corp, 105

i 3 IV © 24 BOTY

11 CPLE 3211(3)(4) vests a court with broad discretion in
considering whether to dismiss an action on the ground that
another action 1s pendmg between the same parties for the
same canse of action (see. Fhimegy v, Whimgy 57 MY 2d
T3 454 N 524 977, 440 NE 2d 1324 The initial action
in Oweida County was commenced by plaintiffs seeking
recovery from defendants for damages sustained as 2 result
of an oil lesk. Plamtiffs sought recovery for neglizence and
breach of contract fom defendant Vieclante and for breach
of wamanfy, neglizence and strict products liability azainst
defendant Ameron. The subseguent State action venmed in
Albany County seeks recovery from plaintiffs pursuant to
stamte (sew, Artcle 12 of Mew York State Mavigation Law)
for cleanup and penalties relating to the oil
contamination A review of plaintiffs original complaint and
its third party complaint in the State action, reveal that the
parties are the same and the actions pertziv to the costs of
remuneration of the oil contamination on the subject real
praperty owned by plantiffs. However, the theories of
recovery are not similar. Plaintiffs as owners of the
praperty, are entiflad in the Smte action to mvoke
Mavigation Law § 185(1) which allows an innocent or
faultless land owner to seek contribution from the actual
discharger even if the landowner itself is liable as a
discharger under Navization Law § 181(1) (zee, Snate v

I % 24 J A

COELE

T =

If the third-party complaint in the State action on behalf of
plaintffs is dismissed, the plaintiffs would be improperly
foreclosed from pursning their stanory remedy against the
defendants for contribution and mdemnification parsuant to

Mawization Law § 185013 Here, the two actions are basaed

on separate theories of recovery and as such this Court
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may exercise its discreticn and deny the metion to dismiss

pursuant to CELE 3311(aW4) (see. Haller v. Lopang, 303

370

TET g T 732

2' i'_f '!d ¥ '4.1

*3 [2] Mext collatersl estoppel "preclndes a party from
relitigating in a subsequent action or proceeding an Issue
clearly raised m 3 prior action or procesding and decided
against that party or those in privity, whether or not the
tribunals or causes of action are the same™ Byan v Now Fork
Telephone Co., 62 M ¥.2d 494 478 MY 524 833, 4487
M.E.2d 487: Bank v. Broakhw Law Schoad 297 AD.2d 770,
747 WA 524 8007 "There must be an idemtity of issue
which has necessarily been decided o the prior action and is

decisive of the present action and there mwst have been a
full and fair oppormnity to contest the decision now said to
be controlling” z v Pubili (ISP y
of Bromy, 24 N 3d 63,

125).

208 M.Y.5.24 955 3446 M.E.2d

In the initial action, plaintiffs' motnon to consolidate the mao
actions was dented by Supreme Court. Defendants contend
that plaintiffs are precluded from commencing a third-party
action by collateral estoppel as the consolidstion motion
was denied after plaintffs had a full and fair oppormoity to
litigate the issues. Plaintiffs allege the mwo actions are not
the same as it does not seek to combine the rae actions for
breach of contract, breach of warranty and strict lability
along with the State’s swict liability action. Rather, plamiiffs
contend that thev are seeking to muplead the defendzunts in
the State action pursuant to Mavigaton Law § 18103} which
allows an owner subject to smict lishility (Mavization Law §
181(1)7 to seek comtribution and indemnification for the
clean nup costs and penalties assessed to the owner by the
Srate.

In the consclidation motion in the Oneida County actiom,

Supreme Court detenmined that the two actons were not

similar:
[tlhere are very different questions of fact and law in
thase cases, such that a jury could be easily confused by
the different standards, duties and damages invelved in
the common law causes of action set forth in Action
Kumber Oue and the stamutory canses of action set forth in
Action Number Two."
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Supreme Court did not discuss the merits of the common
law allegations in the first action nor did ir discuss the
merits of the stanuory right of plaintiffs o seek contrtbution
and mdemnification pursuant to the stare’s MNavigation Law.
The court notes, the issue of whether or not the allegations
in the third-party complaint constinited a "discharge” as
defined by the statute were not raised by the parties. The
relisf sought by plaineffs is pursuan: o the swame for
indemuification and conmibution and the issue of whether or
ot defendants were deemied 'dischargers” as defined by the
appropriate stanite is not before this court.

Plamnffs third-pamy action against defendants seeks a
statutory remedy which was recognized by Supreme Court
in the consclidation motion. Thersfore, plaintiffs are not
precluded from commencing a third-party action m order o
allege a stamtory claim for conmribution and indemnification
against defendsnrs. Defendants’ motion to preclude the
third-party action of plaintiffs pursnant o CELE 3211(31(5}
by collateral estoppel is denied.

*4 Accordingly, defendants’ motions seeking the dismissal
of plaintffs' third-pamy complain: pursuant o CPLE
3211(a)4) and CPLE 3211(=)(%) are denied.

This memorandum constinites the Dacision and Order of the
Court All papers including this Decision and Order are
returned to the attomewvs for Defendsnes Third-Pamy
Plammnffs. The sigmng of this Decision and Order shall not
constitute entry or filing under CPLE 2220, Counsel is not
relieved from the applicable provision of this rule in regard
to filing, enmy and Motice of Entry.

Papers Considerad:
1. Maotice of Motion dated August 4, 2003;

2. Affidavit of Mandy M. Carrigan, Esq. dated August 4,
2003 with exhibit annexad;

3. Memorandum of Law dated Movember 4, 2003;
4. Motice of Motion dated August 7, 2003;

3. Affirmation of Leighton B Burns, Esq dated Angust 7,
2003 with exhibits annexad;
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6. Affirmation in Support of Motion to Dismiss of Drew A
Lachte, Esq. dated August 12.2003;

7. Affirmation of Jobn L. Murad, Jr., Esq. dated September
3, 2003 with exhibits annsxed;

5 Memorandom of Law dated Seprember 3, 2003;

0. Beply Affidavit of Mandy M. Carrigan, Esq dated
Septemizer 4, 2003,

2003 WL 22673076 (MY.Sup). 2003 N.Y. Slip Op.
51380017}
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