New Federal and State Laws

Re-Ignite Health Care Compliance

By Marquerite A. Massett, Esq, Hancock & Esabrook, LLP

More than 10 years ago, June Gibbs Brown,
then-Inspector General for the Department of
Health and Human Services, urged health care
providers billing Medicare and Medicaid to
adopt internal compliance programs focusing
on financial rules and regulations. Many health
care providers responded by implementing vol-
untary programs to the extent that now, such
compliance programs have almost become an
industry standard. During the ensuing years,
hea]th care COmPlianCe Plans ha\"c L‘"Ol\'ed
to the point where many organizations are
developing second generation plans, which
are more streamlined and reflect an increased
professionalization. This trend toward more

widespread and professional compliance

programs recently received a major boost in
the form of new federal and state laws that
place renewed emphasis on the development
and operation of such plans, particularly by
providers billing Medicaid. Even for providers
who do not bill Medicaid, the new laws and
the implementing guidance, coupled with the
attention our new governor is giving to health
care fraud and abuse, suggest that the time is
ripe for health care providers to review their

corporate compliance plans.

FEDERALLY MANDATED
EDUCATION ABOUT FRAUD
AND ABUSE

Section 6032 of the federal Deficit

Reduction Act of 2005 (DRA) directs that,
as ofjanuar}' 1, 2007, states must require
any entity receiving or making Medicaid
payments of $5 million annually to inform
its employees about the Federal False Claims
Act and other state and federal health care
fraud laws, and to provide access to the poli-
cies and procedures the entity has in place
for detecting fraud. The DRA also requires
affected health care providers to inform
employees of their rights as “whistleblowers”
relative to fraudulent bi][ing activity. These
rights include such things as protection from
job-related retaliation and, in certain circum-
stances, a share of any financial recovery.

States are also required to demand proof from
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affected health care providers that they are in

compliance with the new mandate.

As of the date of this printing, no ad-
ditional written guidance had been issued
by the federal gm'ernmentl and a lengthy
telephone conference that the federal en-
forcement agencies held last month left many
unanswered questions. New York state has a
deadline of March 31, 2007, to submit to the
federal government a proposed section for its
Medicaid plan, along with an explanation of
how it intends to incorporate the mandated
educational materials into its monitoring and
enforcement activities. While that new sec-
tion to the state plan may provide additional
guidance as to what New York will expect
from health care providers, providers can-
not afford to wait. The process of revising
employee manuals and other educational
materials should already be underway, if for
no other reason than to provide evidence of
the provider’s good-faith effort to comply
with the new law.

The DRA requires affected entities to:

1. Establish written policies with detailed
information about the federal False Claims
Act, the administrative remedies for
submitting false claims or statements to

Medicaid, state civil and criminal laws ap-

plicable to submitting false claims, and the

whistleblower protections afforded by state

and federal laws in the context of health
care fraud and abuse;

2. Establish and disseminate written policies
and procedures for detecting and prevent-
ing fraud, waste and abuse to employees,
vendors and contractors; and

3. Make referenced policies and procedures
readily available to all employees, agents
and contractors in paper or electronic
form.

Health care providers must also show
that they are working without side entities
with which the provider does business, to
assure that entity’s compliance with the
new mandates. Contractors, subcontractors
and agents “which or who, on behalf of the
entity” (i) furnish or authorize the furnishing
of items reimbursable by Medicaid, (ii) per-
form billing and coding services relative to
Medicaid claims; and /or (iii) monitor health
care provided by the entity must comply with
the new mandate. There is some indication
that enforcement agencies may take a very
broad view of this requirement.

Clearly, the DR A imposes significant new
obligations on affected health care providers

relative to their compliance plans and the
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education of their employees and contractors

with regard to those plans.

NEW YORK MAKES
COMPLIANCE PLANS
MANDATORY

A new state law, effective January 1, 2007,
putin place significant changes to New York’s
Medicaid program. The law mandated in-
creased controls within the Medicaid claims
administration process, increased reporting
on fraud detection and financial recovery and
a system to share recoveries with local social
services districts aimed at giving localities
an incentive to aggressively target Medicaid
fraud. It created five new health care fraud
crimes that apply not only to Medicaid, but
also to all health insurance plans operating
within the state. It also established an advi-
sory opinion process for providers to obtain
reliable advice on compliance issues.

Included under the new law’s mandate are
health care providers licensed under Article
28 (hospitals) and Article 36 (nursing homes)
of the Public Health Law and Article 16 and
31 of the Mental Hygiene Law (facilities for
the mentally retarded and developmentally
disabled); health care providers who count
Medicaid payments as a substantial portion
of their business; and any other others desig-
nated by the Medicaid Inspector General.

Perhaps in anticipation of a delay in issuing
regulations, the law states that the Medicaid
Inspector General and Commissioner of
Health will impose sanctions only if a provider
fails to have a compliant program in place
within 90 days gfter regulations are issued.
Further, a compliance plan accepted by the
federal Inspector General for the Department
of Health and Human Services will be deemed
to satisfy the New York mandate. Thus, there
is some flexibility in the timeline for “polish-
ing” a compliance plan to accommodate the
new mandate, so long as the entity has a plan
in place that it believes, in good faith, satisfies
the federal guidelines.

While the Medicaid Inspector General'’s
office did not provide detailed guidance as of

the statute’s effective date, the statute itself







