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VICTORY FOR EQUAL JUSTICE AND THE 
RULE OF LAW: COURT OF APPEALS ENJOINS 
ENFORCEMENT OF ARIZONA’S ANTI- IMMIGRANT 
LAW (SB 1070) 
On April 11, the U.S. Court of Appeals for the Ninth Circuit upheld a preliminary injunc-
tion against key and controversial provisions of Arizona’s SB 1070, the law enacted nearly 
a year ago that requires police to demand proof of immigration status from anyone who 
they have a “reasonable suspicion” of being in the country illegally. The court thus denied 
Arizona’s appeal of a U.S. district court’s July ruling that prevented segments of the law 
from going into effect because it was likely that the law violated the U.S. Constitution. 
Moreover, and significantly, the decision signals that the appeals court believes that 
the Department of Justice (DOJ) is likely to succeed in its challenge to the law’s 
constitutionality. 

WILL SAME-SEX MARRIED COUPLES SOON 
RECEIVE IMMIGRATION BENEFITS? 
NOT FOR NOW
In a stunning move, President Obama and Attorney General Eric Holder announced in 
February that they would not continue to enforce the Defense of Marriage Act (DOMA) 
because they believe it to be unconstitutional. DOMA, passed in 1996, defines marriage 
for all federal purposes as the legal union between one man and one woman. Obama 
and Holder determined that the law, since it treated people differently based upon sexual 
orientation, must be able to withstand a heightened standard of constitutional scrutiny, not 
the relatively lower “rational basis” test that has been used in the past. The Administration 
found that the law could not withstand constitutional scrutiny under this higher stan-
dard and therefore violates the Constitution’s guarantee of equal protection under law. 
Regrettably, at least for now, the Administration’s announcement does not translate into 
any new immigration benefits for to same-sex couples.

For a brief period in March, same-sex couples thought immigration options were opening 
up to them, only to have their hopes dashed. Following the Obama/Holder announce-
ment, USCIS and DOJ were reportedly holding in abeyance all enforcement and benefits 
processing for individual who may have a claim to immigration benefits if DOMA were no 
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If you have any questions or would like more information on the issues discussed in this newsletter, please contact Andrea Godfread-Brown, Esq. at 
(315) 565-4500 or abrown@hancocklaw.com
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CONNECTICUT DISTRICT COURT PROTECTS 
H-1B EMPLOYEE FROM WRONGFUL ARREST; 
HOLDS REGULATION THAT EXTENDS WORK 
AUTHORIZATION IMPLICITLY EXTENDS 
AUTHORIZATION TO REMAIN IN U.S.  DURING 
PENDENCY OF TIMELY FILED EXTENSION REQUEST
A federal district court in Connecticut ruled that the government may not arrest an H-1B 
employee for whom a timely filed extension application remains pending. U.S. District Judge 
Janet C. Hall in El Badrawi v. United States found that a federal immigration regulation allows 
H-1B employees to continue working for 240 days pending the adjudication of their extension 
applications and that that authorization is part of their authorization to be in the country, 
not a separate matter. “The government’s proposed interpretation of the work authorization 
regulation . . . that it extends authorization to work in the country, but not authorization to be 
in the country,” held Judge Hall, “cannot be squared with the text or purpose of that provision. 
. . .” Judge Hall also found that the government’s proposed interpretation of the regulation 
at issue raises grave due process concerns. “The government has argued that. . .an alien who 
has filed a timely application for extension may remain in the country, but if he does, the 
government has discretion to arrest, detain, and remove him. There is a serious question as 
to whether this interpretation is consistent with the Fifth Amendment’s Due Process Clause.”  
Had the government provided clear, advance notice of the risk of detention, the court may have 
ruled otherwise. 

The plaintiff, a medical researcher from Lebanon, was in valid H-1B status when his employer 
timely filed an H-1B extension. USCIS never adjudicated the petition and refused to respond 
to requests for information. Nearly seven months later, with the case still pending, Immigration 
and Customs Enforcement (ICE) agents arrested the plaintiff for allegedly “overstaying” his 
initial period of admission. He was placed in removal proceedings and detained for nearly 
two months. He sued the government for false arrest and abuse of process. 

The court concluded that permitting the initiation of removal proceedings during this period 
would thus be unfair.  

USCIS RESTORES H-1B CAP EXEMPTION TO 
MOST NONPROFIT ENTITIES AFFILIATED WITH 
INSTITUTIONS OF HIGHER EDUCATION
On March 16, the day before residency match positions are announced within the medical 
community, USCIS restored, as an interim policy, the H-1B cap exemption status for nonprofit 
entities that are related to or affiliated with an institution of higher education, provided the 
institution received a cap exemption after June 6, 2006. While the interim policy affects all 
institutions and their H-1B employees, it positively and disproportionately affects thousands of 
foreign national physicians, including medical residents and fellows. USCIS emphasized that 
cases must be filed with proof that a cap exemption was previously granted by filing copies of 
petitions and approval notices. It also stressed that these measures will only remain in place on 
an interim basis while the entire policy is being reviewed. 

EMPLOYMENT-BASED 
SECOND PREFERENCE 
ADVANCES A COUPLE 
OF MONTHS FOR 
INDIAN NATIONALS 
AS DEMAND FOR 
PRIORITY WORKERS 
FALLS;  FAMILY-BASED 
BACKLOGS CONTINUE 
TO INCREASE 
Since October there has been a dramatic 
reduction in demand for employment-based 
first preference immigrant visas (EB-1 
category). Consequently, the Department of 
State, in its May Visa Bulletin, has advanced 
the employment-based second preference 
(EB-2) category, making approximately 
12,000 additional numbers available to the 
longest pending cases without regard to 
nationality. Indian nationals are the largest 
beneficiaries of the extra visa numbers: 
their cut-off date for EB-2, previously stuck 
for months at May 8, 2006, has advanced 
to July 1, 2006. Despite this trickle down 
of numbers, the overall impact on priority 
dates is not significant. Massive backlogs 
remain the order of the day.

On the family side, continued heavy 
applicant demand for numbers in the 
family-based first preference (F1) category 
(sons and daughters of U.S. citizens) has 
required the retrogression of priority dates 
across the board for most nationalities.
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SB 1070 is the state immigration law that 
was signed into law on April 23, 2010, after 
Arizona state legislators argued that they 
needed their own immigration enforcement 
tools to stem the tide of undocumented 
immigration into the state. Federal efforts, 
the state argued, were not enough. The law 
immediately sparked nationwide boycotts 
and protests as an unconstitutional attempt 
to usurp the federal government’s right to 
enact and control immigration law and as 
a way to set the stage for abusive and illegal 
police activity, including profiling. DOJ sued 
and won an injunction on June 29, 2010, the 
day before the law was originally set to go 
into effect. 

In its ruling, the Ninth Circuit rejected 
Arizona’s claim that state police have 
“inherent authority” to enforce federal 
immigration laws; in fact, the court held 
that Arizona’s attempt to drive immigrants 
from the state interferes with the federal 
government’s exclusive authority to enforce 
immigration law. Congress, the court held, 
intended state officers to “aid in immigration 
enforcement only under the close supervi-
sion of the Attorney General,” which was not 
the case here. The court also recognized that 
the SB 1070 has negatively impacted U.S. 
foreign relations and reflects the dangers of 
allowing states to enact a patchwork quilt 
of conflicting laws and regulations. In the 
immediate aftermath of SB1070’s enactment, 
a number of states considered or introduced 
copycat bills, but most states have now 
backed away from these measures.

VICTORY FOR EQUAL 
JUSTICE AND THE 
RULE OF LAW
continued from page 1

UPDATE ON H-1B PROFESSIONAL 
VISA PROCESSING 
Few H-1B Petitions Submitted to USCIS for FY2012 Processing: On April 1, employers 
began filing H-1B petition for their employees who require a first-time H-1B visa for work 
that will commence on October 1, 2011. As of April 7, approximately 10,400 H-1B cap-subject 
petitions were receipted by USCIS. These numbers are significantly down from past years, 
including 2010, when 19,100 petitions were filed for the coveted work visa during the first 
week of April. 

This slow start to the H-1B filing season is not just due to the sagging economy; employers 
increasingly have been deterred from petitioning for their employees as more and more 
hurdles are thrown in their path. Last year, USCIS altered its definition of what constitutes 
a valid H-1B employer-employee relationship, imposing new rules on the types of activities 
in which H-1B workers can engage. It also began to closely scrutinize the authorship of 
credentials evaluations where education and work experience are combined and increased 
field audits of H-1B employers. More recently, USCIS has imposed a requirement that H-1B 
employers attest that they are in compliance with Export Administration and International 
Traffic in Arms regulations regarding the release of controlled technology or data. Few 
employers are affected but all must make a legally binding attestation, which in turn often 
requires input from counsel. This attestation may be delaying some filings and having a 
chilling effect for others.

New Electronic H-1B Registration Proposed by USCIS Would Take Effect Next Year: In an 
effort to administer the H-1B program more fairly and efficiently, DHS has proposed a change 
to the process of how cap-subject H-1B petitions are filed, which, if adopted, would affect 
the filing of H-1B petitions next year. The rule would require H-1B employers who seek to 
petition for H-1B cap-subject workers to first file electronic registrations with USCIS during a 
designated registration period. The proposal, says USCIS, could save U.S. businesses millions 
of dollars and make the process less cumbersome. USCIS estimates that the registration 
process would take 30 minutes to complete. Those employees selected can then complete the 
application process once they know that a visa is available. Employers are urged to provide 
their comments to USCIS by May 2, 2011. (The regulation can be found at http://edocket.
access.gpo.gov/2011/pdf/2011-4731.pdf.)

Maryland School District’s H-1B Program Under Fire: Maryland’s Prince George’s County 
School District (PGCSD), located just outside Washington, D.C., is facing a $5.9 million fine 
for major violations of the H-1B program over a five-year period. The Department of Labor 
(DOL), following a one-year investigation, announced that PGCSD illegally required teachers 
to pay thousands of dollars in filing fees that the school district was required to pay. DOL 
ordered PGSCD to reimburse teachers $4.2 million in fees and pay an additional $1.7 million 
fine for its conduct. The school system may also be barred from hiring any new foreign 
workers for two years. 
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longer law. After only week of this presumed 
policy shift, USCIS released a statement that 
it would not hold same-sex marriage cases, 
and that agency would continue to process 
these petitions in accordance with DOMA. 

In response to this latest development, a 
group of some 80 organizations urged DHS, 
in an April 6 letter, to adopt interim mea-
sures to prevent immediate and irreparable 
harm to American families caused by its 
continued adherence to DOMA. And, on 
April 14, Representatives Nadler, Lofgren, 
and other members of Congress formally re-
introduced the Uniting American Families 
Act (UAFA), a bill that will give immigra-
tion benefits to the same-sex spouses of U.S. 
citizens. 

But, for now, the reality for same-sex, bi-
national couples has not changed. USCIS 
will deny green-card petitions filed by U.S. 
citizens for their same-sex spouses, and it 
will take years for their appeals to reach fed-
eral courts. Significantly, too, spouses of U.S. 
citizens and lawful permanent residents will 
continue to be removed from the U.S. for no 
reason other than that they are lesbian or 
gay. Yet, the recent pronouncements may be 
a harbinger of things to come, as the Obama 
Administration moves toward broader 
recognition of same-sex marriages. Keep an 
eye on this dynamic and important area of 
law as the fight over the future of DOMA 
continues.

WILL SAME-SEX 
MARRIED COUPLES 
SOON RECEIVE 
IMMIGRATION 
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NEWS IN BRIEF 
The following additional items may be of interest to our readers:

I-9 Special Alert: Are you compliant? The Obama Administration continues to make work-
site enforcement a major priority by conducting a record number of I-9 audits. Most recently, 
Chipotle Mexican Grill, with more than 900 locations across the United States, has been the 
focus of ICE I-9 audits. In the Washington, D.C., area, some 400 employees were let go due to 
problems with their documents. Make sure you are ready when ICE comes knocking!

E-Verify Self-Check Goes Live: The E-Verify Self-Check system, which allows individu-
als to electronically check their own work authorization status and resolve any inaccuracies 
before an employer checks the system, was launched on March 21 as part of a test run in five 
states (Arizona, Idaho, Colorado, Mississippi, Virginia) as well as Washington, D.C. If you 
live in one of these jurisdictions, you can check your status at https://selfcheck.uscis.gov/
SelfCheckUI/.

VIBE: A new beta-test of the Web-based Validation Instrument for Business Enterprise 
(VIBE), run by Dun & Bradstreet, allows USCIS to access commercially available information 
about companies that petition for U.S. workers. This means that businesses should be aware 
that such information will be accessed by investigators and become part of the review process 
conducted by USCIS. If the U.S. business entity’s information on the petition is inconsistent 
with what is in VIBE, USCIS issues a request for evidence (RFE). Moreover, there have been 
reports that the VIBE system, which is based on publicly available information, too often 
contains inaccuracies, is unreliable, and requires a significant effort to update. 

Improving Agency Efficiency: Following President Obama’s Executive Order to improve the 
federal agency regulatory process, agencies involved in immigration regulation are engag-
ing public comment about what can be done to streamline and cut wasteful bureaucracy. The 
Departments of Justice and State have already opened their notice and comment period, and 
others are expected to follow suit in the coming months. Whether this results in streamlined, 
more efficient immigration processing remains anyone’s guess.
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