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@ EMPLOYER CONSIDERATIONS ON CONVICTION RECORDS AND BACKGROUND CHECKS

In 2012, the Equal Employment
Opportunity Commission (“EEOC”)
issued an Enforcement Guidance, with
formal regulations expected sometime in
the coming months, on the consideration
of arrest and conviction records in the
making of employment decisions. What
many employers may not realize, however,
is that New York State already has laws in place that limit an
employer’s use and consideration of such information in the
hiring process.
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In New York, it is already per se unlawful to have a policy or
practice that excludes job applicants from consideration based
simply on the fact that they have a criminal record. Specifically,
Article 23-A of the Correction Law provides that public
agencies or private employers with ten or more employees
cannot discriminate against applicants based on a record of
criminal conviction unless there is “a direct relationship”
between the criminal offense and the job, or granting the
employment would present an unreasonable risk to property
or safety. To reach that decision, an employer must consider
various factors, including: (1) New York’s public policy, which
encourages the employment of ex-offenders; (2) the specific
duties and responsibilities of the job and the bearing, if any,
that the criminal history could have on a person’ ability to
perform those duties; (3) the time that has elapsed since

the criminal conduct and the age of the person at the time

of the offense; (4) the relative seriousness of the offense(s);

(5) the employer’s legitimate interest in protecting property,
individuals or the general public; and (6) any evidence of
rehabilitation that an ex-offender presents, such as a certificate
of good conduct. New York’s Human Rights law (Executive
Law § 296 (15) and (16)) makes it an unlawful discriminatory
practice to deny employment to a person with a criminal
record if the denial violates Article 23-A, and also prohibits
inquiry into arrests that are no longer pending and/or were
resolved in the individual’s favor. In short, an employer must,
for each applicant, look at the underlying details and the
specific conduct the applicant engaged in and consider how

it might relate to his/her present ability to perform the job

at issue. For example, an applicant with a felony conviction
for grand larceny may not be the best candidate for a job that
involves unsupervised access to cash transactions, but may be
well suited for a job as a telemarketer. A felony conviction for
drunk driving may be viewed differently in the transportation
industry as compared to a retail position.

Sometimes this information is disclosed in an application,
but often it is learned from a background check. Both the
federal and New York State Fair Credit Reporting Acts

(“FCRA”) outline detailed procedures that must be followed
whenever certain reports, such as credit reports and criminal
background checks, are obtained for the employer by an
outside vendor, sometimes referred to as a consumer reporting
agency (“CRA”). These include disclosing to the applicant

or employee that a background check will be obtained,
obtaining their explicit written authorization, and in some
instances, providing them with a copy of Article 23-A. When
an employer receives a report from a CRA that contains
information that could impact its hiring decision, certain steps
must be followed before any “adverse action” is taken. These
include providing the applicant or employee with a copy of the
report, providing them with a summary of their rights under
the FCRA, and waiting a reasonable period of time before
taking action. In today’s world of identity theft and fraud, this
process is designed to allow individuals to respond to errors or
inaccuracies in their personal histories.

An employer who regularly engages a CRA to obtain
background checks, yet fails to adhere to the disclosure

and notification requirements of the FCRA, risks financial
exposure, as the law provides for monetary damages of $100
to $1,000 for each willful violation of the statute. Courts have
seen a recent influx of class action lawsuits alleging FCRA
violations with extreme financial exposure, including recovery
of attorneys’ fees.

The following are some basic guidelines employers should keep
in mind:

o Include a copy of Correction Law Article 23-A among your
mandatory employment postings.

o Review job applications to ensure that if you ask for a
disclosure of criminal convictions, you include a disclaimer
that such information will not be used to immediately
disqualify the applicant from employment.

« Develop an internal policy to guide hiring managers in
determining which jobs legitimately require criminal
background checks, and the types of convictions or crimes
that might impact the suitability for those positions. For
employers using a CRA, make sure that the forms and
processes utilized are FCRA compliant.

o When in doubt, and when difficult situations arise, contact
your employment counsel for guidance. Quite often, a
simple phone call to obtain advice and direction can help
manage or even avoid future liability.

If you are an employer with questions or concerns relating to
conducting background checks, please contact Lindsey H.
Hazelton at lhazelton@hancocklaw.com.
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